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Restoring confidence in the criminal

justice system

Through its planned national conference on
preventing the conviction of innocent persons, AJS
hopes to help restore public trust and confidence in
the criminal justice system.

We all make mistakes. The wise among us recognize
the critical importance of learning from those
mistakes. The quest to learn the lessons our mistakes
can teach us propels hospitals to conduct examina-
tions of patient deaths, governments to dissect train
wrecks and airplane crashes, and law enforcement
agencies to review fatalities that may have been caused
by errors in judgment by police officers. After-the-fact
reviews in search of lessons to be learned from serious
mishaps are a deeply rooted aspect of public policy, in
almost every area except in the area of criminal justice.
Seldom, if ever, is there a systematic evaluation of why
someone was wrongfully convicted and what can be
learned from that type of mishap. Public trust and con-
fidence in our justice system as a whole, and specifi-
cally in the results of trials in our states’ criminal justice
systems, is threatened by the conviction of innocent
persons and further damaged when the professionals
who work in the system do not respond to such mis-
takes by investigating their causes and making appro-
priate changes.

A]JS is convening a National Conference on Preventing the
Conviction of Innocent Persons—A Review and Examination
of Responses January 17-19, 2003 in order to explore the
causes of convictions of innocent persons and learn from
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various jurisdictions’ responses to those causes. Five-
member teams from 12 jurisdictions around the United
States will attend the conference to examine causes and
develop plans to respond to the relevant issues in their
jurisdictions.

These teams will reflect the diversity of the criminal
Jjustice system. Judges, prosecutors, law enforcement pro-
fessionals, criminal defense attorneys, legislators, and
victims’ rights advocates all play important roles in the
criminal justice system. Their teamwork is necessary to
an effective examination of the issues in their jurisdic-
tions and to a workable and productive response to any
problems their jurisdiction may face regarding the con-
viction of innocent persons.

At one time it was thought reasonable to believe that
fundamental miscarriages of justice either did not oc-
cur or occurred so rarely that there was simply no need
for review. The advent of DNA has removed that argu-
ment entirely from the debate. To date, DNA alone has
accounted for 110 demonstrated and undeniable cases
in which there was a conviction of the innocent. In ev-
ery one of these cases DNA proved the innocence, but
in every one of them something else convicted the de-
fendant in the first place. We know what some of those
things are. Faulty eyewitness identification, unreliable
informant testimony, false confessions, faulty scientific
testimony, poor crime scene work, inadequately funded
public defender organizations, and occasionally mis-
conduct by prosecutors or law enforcement have all
been identified as contributors.

AJS’s mission to improve the administration of jus-
tice parallels the criminal justice system’s goal of fair
and equal justice. With this conference, AJS seeks to
assist responsible and forward thinking teams in their
efforts to ensure that their jurisdiction’s criminal jus-
tice system serves that goal. As a nonpartisan national
organization, AJS offers teams a neutral forum to
learn and plan. Teams will examine what has been done
in other jurisdictions and begin to develop plans to fit
their specific needs. They may choose to initiate re-
views of identified cases of convictions of innocent
persons, based on the experiences of the Canadian
and English review commissions, to increase training
for police, public defenders, and crime lab personnel,
or to videotape interrogations, among other possible
responses.

AJS recognizes the challenges to implementing re-
form. We also recognize the importance of fostering
and nurturing public trust and confidence in the jus-
tice system. Convictions of innocent persons have dam-
aged that trust and confidence, and a response is neces-
sary to repair and rebuild them. AJS hopes the National
Conference on Preventing the Conviction of Innocent Persons
will provide the necessary resources and impetus to ex-
amine the issues and fashion a response that will cor-
rect existing errors, prevent future mistakes, and re-
build public trust. %
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From the executive vice president and director

At the very core of why AJS exists

by Allan D. Sobel

AJS will conduct a national
criminal justice conference
in Alexandria, Virginia from
January 17-19, 2003. Jurisdic-
tional teams from across the
country will attend to consider
the lessons that can be learned
from examining cases that have
been determined to involve the
wrongful conviction of an inno-
cent person. The lessons will be
instructive as to the systemic reforms that might be
implemented to prevent similar wrongful convictions.
The teams will consist of judges, law enforcement offi-
cials, victim rights advocates, legislators, prosecutors,
and criminal defense attorneys.

The conference is a major undertaking by AJS. Plan-
ning started two years ago. Initially, we conducted an in-
vestigation to determine the feasibility of successfully
conducting a national conference to consider ways to
avoid convicting the innocent. Forty-four people were
interviewed, including nine chief justices, nine trial
court judges, law enforcement officials, probation de-
partment officers, state court administrators, legal schol-
ars, judicial educators, journalists, prosecutors, and de-
fense attorneys. The response we received encouraged
us to move forward.

In preparing, we have been guided by an outstanding
national advisory committee chaired by AJS Vice-Presi-
dent Larry Hammond. The professions represented on
the jurisdictional teams that will attend the conference
are also represented on the advisory committee. We have
also been informed by focus group meetings in San Di-
ego, Chicago, and Phoenix, where AJS brought together
a wide variety of local participants in the criminal justice
system to find out how we might best tailor our confer-
ence to meet their needs. Today, with few exceptions, the
entire AJS staff is busy drafting the agenda, building ju-
risdictional teams, designing and conducting surveys,

preparing publications, working on a media plan, lining
up faculty, securing endorsements from cooperating or-
ganizations, assembling handout materials, and making
travel and meal arrangements.

From my perspective, the work of this conference is as
important as any that AJS might be doing now. It goes to
the very core of why AJS exists: to preserve and build
trust and confidence in the justice system.

Media coverage has alerted citizens to the problem of
innocent people being wrongfully convicted, incarcer-
ated, and in some cases even sentenced to death. If an
innocent person can be sentenced to death for a crime
committed by another, and the responsible party is not
held accountable and may be free to prey on others, it
suggests to the public that the criminal justice system is
broken and its results are unreliable. This conference
will help restore trust and confidence in the system as it
evidences a proactive effort by the system’s regular par-
ticipants to examine and develop options for addressing
systemic failures leading to wrongful convictions. The
public’s trust and confidence in our criminal justice sys-
tem will continue to rise if post-conference reform ef-
forts around the country are successful.

I salute the members of the teams who will partici-
pate in this conference. The conference would not be
possible absent their sense of responsibility, commit-
ment to the highest standards, and willingness to de-
vote their valuable time and efforts to the common
good. I recently read and was greatly impressed by the
American Society of Crime Laboratory Directors Guidelines for
Forensic Laboratory Management Practices. In part it states,
“We are the holders of a public trust because a portion
of the vital affairs of other people has been placed into
our hands by virtue of the role of our laboratories in the
criminal justice system.” This sense of responsibility will
also guarantee a successful conference and restoration
of the public’s trust and confidence in the criminal jus-
tice system. '
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ASK TE

ADR PROFESSIONALS

News You Can Use from the National Arbitration Forum

These responses to current inquiries are pre-
pared by the professional staff’ of the Fornm to
assist_judges and judicial administrators in
taking full advantage of ADR’s benefits to the
Conrts.

bat do judges really need to
know about arbitration?

Judges need to know how to prop-
etly review arbitration proceedings and
awards to assure that they comply with
the rapidly developing arbitration law.

The United States Supreme Court
has held that the Federal Arbitration Act
(FAA) governs all arbitration agree-
ments and awards involving interstate
commerce. The broad reach of the
federal commerce clause covers virtual-
ly all transactions, including commercial,
employment, consumer, healthcare,
contract, tort, real property, financial,
and all types of claims and disputes,
making them all subject to the FAA.

Itis the FAA, and not contrary state
laws, that govern the enforceability of
arbitration agreements and awards. The
US. Supreme Court concluded that the
FAA preempts all conflicting state laws
(statutory, case law, rules) that are anti-
arbitration or that restrict the use of ar-
bitration permitted by the FAA. During
its last two terms, the Supreme Court
issued several important arbitration de-
cisions, reaffirming its prior holdings
supporting the wide spread use of arbi-
tration as a way to resolve all types of
disputes by all sorts of parties.

What ever bappened to “judicial bos-
tility” towards arbitrations

Any previous judicial hostility to-
watd binding arbitration has been re-
placed by judicial approval and sup-
port. Federal and state trial and appel-
late courts have embraced the use of
arbitration to resolve civil disputes. The

US. Supreme Court and other courts
have unequivocally declared an end to
the obsolete judicial hostility toward
arbitration. Courts presently approve
and encourage the use of arbitration
agreements resulting in arbitration hear-
ings and final, binding awards. Many
federal and state jurisdictions also sup-
pott ot require the use of non-binding
arbitration and mediation in litigated
cases, before any trial can take place.
Both private arbitration and court
mandated public arbitration provide
remedies and relief to many parties
with civil disputes.

How do judges and arbitrators
work together toward the common
good?

The new era of arbitration has
created a blend of private and public
dispute resolution systems that afford
everyone access to civil justice. Parties
can first have their case decided by an
atbitrator following fair procedures,
which atre required to incorporate due
process standards. If they choose, the
patties can have a judge review both
the process and the award to make sure
each complies with the law and is fair.
The atbitrator acts as a “private magis-
trate” and the judge acts like a public
judge. This blend of roles benefits all
participants in the civil justice system.

What is the primary role of the
courts in this arbitration/judicial
partnership?

Judges have an obligation to assure
parties have access to just, speedy, and
inexpensive civil justice. The litigation
system, unfortunately, denies many
Ametricans this opportunity. Arbitration
allows judges to meet their obligations
by teviewing arbitration procedures
and awards to make sure justice is

ADVERTISEMENT
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being done, without having to delay ot
deny civil justice.

What are the primary sources of
arbitration law?

There are three primary sources of
arbitration law: The Federal Arbitration
Act, federal coutrt cases, and state law.

The first and major source of
arbitration law is the FAA, enacted by
Congress in 1925, and interpreted by
many US. Supreme Court and federal
court decisions. The FAA is short and
easy to understand: Broadly, the Act
allows parties to agree to arbitrate their
disputes, and the award issued by an
arbitrator is final and binding and sub-
ject to review by a court.

Many federal court cases comprise
the second major source of legal au-
thority. The United States Supreme
Court alone has issued numerous ma-
jor opinions regarding arbitration and
the FAA during the past decade, all
supporting its use in all types of cases
with all types of parties.

State law — state court decisions
and state statutes — constitute the third
majotr source of arbitration law. That
source will be explained in the next A5k
the ADR Professionals.

NATIONAL ARBITRATION FORUM

C oM

ARBITRATION-FORUM.

I
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INTRODUCTION

WRONGFUL CONVICTIONS

OF THE
Innocent

BY MICHAEL L. RADELET, SYMPOSIUM ISSUE EDITOR

his year marks the seventieth
anniversary of the publication
of the classic study of errone-
ous convictions in both capital and
non-capital cases by Yale Law Profes-
sor Edwin M. Borchard.! Several
other twentieth century scholars fol-
lowed in Borchard’s footsteps, in-
cluding Erle Stanley Gardner (whose
work became the foundation for the
“Perry Mason” television series),?
Judge Jerome Frank and his daugh-
ter, Barbara,® and Tufts University
philosopher Hugo Adam Bedau.*
The body of research these writers
produced was always controversial.
As recently as 1987, two Justice De-
partment attorneys who were asked
by then-Attorney General Edwin
Meese to critique research on erro-
neous convictions concluded that
the risk of error “is too small to be a
significant factor in the debate over
the death penalty.”® History has
proved them to be wrong, but one of

MICHAEL L. RADELET is professor
and associate chair, Department
of Sociology, Universily of Colorado.

those attorneys, Stephen ]J.
Markman, is now a member of the
Michigan Supreme Court; the other,
Paul G. Cassell, is a federal district
judge.

Despite their dismissal of the prob-
lem, a 2001 Harris Poll found that 94
percent of American adults believed
that innocent people are “some-
times” executed.® A 2001 poll by

Washington Post-ABC News found
that 51 percent of Americans support
suspending executions until ques-
tions involving the fairness of its ap-
plication can be studied.” In July
2002, an “Innocence Protection Act,”
which will provide death row inmates
with better access to DNA evidence
and better qualified attorneys, passed
the Senate Judiciary Committee. The
bill already has the endorsement of
the majority of the House of Repre-
sentatives.

Two major developments in the
last dozen years have led to the in-
crease in public concern about erro-
neous convictions. The first involves
only capital cases. Since 1972, there
have been more than 100 inmates re-
leased from America’s death rows be-
cause of doubts about guilt, if not ab-
solute and definitive proof of
innocence.® In most cases, evidence
of innocence emerged not because
“the system works” (as Lawrence
Marshall demonstrates in his essay in
this issue), but by pure luck.

The second development has been
the advent of DNA testing, which has
demonstrated conclusively that the
pioneers who were raising concerns
about erroneous convictions were ba-
sically correct.® While DNA is avail-
able for testing in only a small pro-
portion of felony cases, its use in
exonerating convicted defendants
has confirmed the existence of all
sorts of problems, including errone-
ous eyewitness identification, false
confessions, perjury by prosecution
witnesses, and a wide assortment of
improprieties and shortcomings by

police, prosecutors, and defense at-
torneys. The odds of such blunders
in any single case are low, but collec-
tively they lead to a significant (but
unknown) number of erroneous con-
victions. This number would un-
doubtedly rise exponentially if one
counted, for example, the number of
defendants convicted of first-degree
murder who, on some hypothetical
objective standard, should have been
convicted of a lesser degree of crimi-
nal homicide or acquitted on
grounds of self-defense, accident, or
insanity.

While the problem of erroneous
convictions affects all felony cases,
there is some evidence to suggest that
the problem is especially acute in
capital cases. This assertion at first
seems illogical, as one would hope
that the more severe the punishment
and the more a given case is litigated,
the less likely the probability of error.
We know that abolishing the death
penalty would eliminate the worst
possible consequences of erroneous
convictions, but would it reduce the

1. Borchard, CONVICTING THE INNOCENT: SIXTY-
FIVE ACTUAL ERRORS OF CRIMINAL JUSTICE (1932).

2. Gardner, THE COURT OF LAsT RESORT (1952).

3. Frank and Frank, NoT GuiLty (1957).

4. Bedau, Murder, Errors of Justice, and Capital
Punishment, in THE DEATH PENALTY IN AMERICA: AN
ANTHOLOGY 434 (Bedau ed., 1964); Bedau and
Radelet, Miscarriages of Justice in Potentially Capital
Cases, 40 Stan. L. Rev. 21 (1987).

5. Markman and Cassell, Protecting the Innocent:
A Response to the Bedau-Radelet Study, 41 S1aN. L.
Rev. 121 (1988).

6. See (http://www.pollingreport.com/
crime.htm).

7. 1d.

8. For a list of these defendants, see
(www.deathpenaltyinfo.org/innocencecases.
hunl).

9. See (www.innocenceproject.org).
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actual prevalence of wrongful convic-
tions as well?

Professor Sam Gross has identified
several features of capital cases that
makes them more, not less, vulner-
able to error than other felonies.” In
especially brutal homicides (the kind
most likely to become death penalty
cases), the pressure on the police to
arrest a suspect is immense. In cases
with thin evidence that otherwise
might not result in an arrest or pros-
ecution, the pressure may resultin an
indictment. The prosecutor, rather
than dismissing or plea-bargaining
the charges, may feel compelled to
“let the jury decide.” Witnesses may
be more likely to lie or embellish tes-
timony in capital cases, perhaps to di-
vert attention from their own role in
the crime or to win favors and atten-
tion to a degree not available in non-
capital cases. Pressure on the police
in potentially capital cases may lead
them to induce false confessions un-
intentionally. Pretrial publicity may
infect jurors, and the process of
eliminating those who stand opposed
to the death penalty from capital ju-
ries will result in juries that are more
“conviction prone” and sympathetic
to the prosecution than in other
felony cases.!!

New insights

In light of increasing concern among
criminal justice system professionals
about erroneous convictions, and to
address issues of public trust and con-
fidence in the criminal justice system,
the American Judicature Society is
sponsoring a National Conference
on Preventing the Conviction of In-
nocent Persons from January 16-19,
2003 to examine relevant issues and
potential responses. The conference
will be attended by diverse teams of
criminal justice system professionals,
including prosecutors, judges, law
enforcement officials, criminal de-
fense counsel, and victims’ rights ad-
vocates, and by legislators. While ex-
onerations of defendants under a
sentence of death have served in part
to draw attention to the erroneous
conviction problem, capital cases
represent a small percentage of all
criminal cases, leading to the infer-

68 Judicature
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ence that most erroneous convictions
occur in non-capital criminal cases.
Therefore, the conference will ad-
dress the causes of convictions of in-
nocent persons generally rather than
limiting inquiry to capital cases.

In addition to the conference, the
American Judicature Society is pub-
lishing this symposium issue of Judica-
ture. In it, some of the country’s top
authorities in criminal justice in gen-
eral, and erroneous convictions in
particular, add new insights into the
problem. The issue begins with an es-
say by Travis County (Austin, Texas)
district attorneys Ronald Earle and
Bryan Case, who write about two
cases of erroneous convictions that
were handled by their office. Robert
Olson, Chief of Police in Minneapo-
lis, follows with observations from the
point of view of law enforcement
about causes (and solutions) to the
problem of erroneous convictions.

Next are three papers from legal
scholars. James Liebman, Professor
of Law at Columbia, explains why we
can be so certain that innocent de-
fendants are occasionally executed,
even if no one can point to DNA or
other evidence that would prove, be-
yond any question, that a specific ex-
ecuted defendant was totally
uninvolved in the crime. Northwest-
ern University Law Professor
Lawrence Marshall develops this
theme by examining 13 cases in
which innocent people were sen-
tenced to death in Illinois, showing
that they were vindicated only be-
cause of Lady Luck, and not because
“the system works.” Finally, Ronald
Huff, Dean of the School of Social
Ecology at University of California-
Irvine, describes research that he and
a colleague have been conducting for
the past 15 years on erroneous con-
victions. Unlike any other published
research; Huff’s paper adds an inter-
national dimension, telling us how
the problem of erroneous convic-
tions is handled in Australia, France,
and Spain.

The next two papers provide con-
crete suggestions for how the crimi-
nal justice system can learn from its
mistakes and reduce the probability
of future miscarriages. Barry Scheck
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and Peter Neufeld, the nation’s lead-
ers in the use of DNA in criminal
cases, suggest the formation of “Inno-
cence Commissions,” similar to those
formed by the National Transporta-
tion and Safety Board to investigate
airplane crashes, to examine and ex-
tract lessons from cases in which con-
victed inmates have been exoner-
ated. Thomas P. Sullivan, former
U.S. attorney for the Northern Dis-
trict of Illinois and co-chair of Illinois
Governor George Ryan’s Commis-
sion on Capital Punishment, dis-
cusses several recommendations for
reform presented by that Commis-
sion in April 2002. These recommen-
dations have relevance both to capi-
tal and non-capital cases.

Gerald Kogan, former Chief Jus-
tice of the Florida Supreme Court,
follows with his observations about
miscarriages of justice, gleaned from
40 years of service as a prosecutor, de-
fense attorney, trial judge, and mem-
ber of the state supreme court.

We end the symposium with an es-
say-review based on several books and
reports that have discussed various
aspects of wrongful convictions. Writ-
ten by Hugo Adam Bedau, the dean
of American death penalty scholars
(whose work on erroneous convic-
tions goes back four decades), this
essay gives readers suggestions for
where to turn for more information
about erroneous convictions. It also
shows how the volume of research in
this area has grown exponentially.

Overall, this symposium contains
perspectives from prosecutors, law
enforcement officers, the judiciary,
scholars, defense attorneys, and
people with first-hand knowledge of
erroneous convictions. The essays
provide several areas of agreement. It
is hoped readers will find these
agreements, as well as the respectful
disagreements, to be provocative. §'

10. Gross, Lost Lives: Miscarriages of Justice in
Capital Cases, 61 Law. & ConTeEMP. PrOBs. 125
(1998).

11. American Psychological Association, In the
Supreme Court of the United States: Lockhart v.
McCree: Amicus Curiae Brief for the American Psy-
chological Association, 42 Am. PsycHOLOGIST 59
(1987).
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US DEPARTMENT OF ENERGY
HUMAN GENOME PROGRAM

he discovery of three mistaken
convictions in the past few years
has led the Travis County (Aus-
tin, Texas) District Attorney’s Office

RONALD EARLE is Travis County
(Texas) District Attorney
(district.aftorney @co.travis.tx.us.)

CARL BRYAN CASE, JR., is Director,
Appellate Division, Travis County
(Texas) District Aftorney’s Office
(bryan.case @co.travis.tx.us.)

to reexamine convictions obtained
during the past 20 years in which
DNA evidence might have made a

they were wrong.

difference in the outcome. This ar-
ticle discusses those cases, the setting
in which they occurred, and the pro-
cedural and policy implications they
present.

Carlos Lavernia

On June 3, 1983 law clerk Bryan Case
and District Attorney Ronald Earle
arrived at work to learn that the
Barton Creek rapist had claimed an-
other victim the previous evening.
The Barton Creek Greenbelt was,
and is, a favorite of hikers, bikers,
swimmers, and nature lovers as it me-
anders toward the outskirts of the
city. For the previous year, however,
its five-mile path had produced three
sexual assaults, several attempted
sexual assaults, two murders, and an

THE PROSE.CUTOR!AL M.ANDATE
e that justice is done

Prosecutors in Austin, Texas were convinced that

The sun would come up in the West before an innocent person
would be convicted in their jurisdiction;

DNA evidence has demonstrated to them

By RonALD EARLE AND CARL BrRYAN Cask, Jr.

alarmed populace. Hindsight de-
clares that law enforcement should
have suspected more than one per-
son, but the attacker was commonly
referred to as “the Barton Creek rap-
ist.” This idea was reinforced by a
composite drawing that produced a
high number of suspicious person
reports. One such report yielded
Carlos Lavernia resting near the en-
trance to the Greenbelt.

Lavernia arrived in the United
States courtesy of Fidel Castro’s Mariel
boatlift of 1980. In February, 1982,
Lavernia was arrested in Austin for ex-
posing himself to a young girl at an el-
ementary school near the Greenbelt.
Later, he was arrested while burglariz-
ing a vehicle in a nearby neighbor-
hood, and in May employees at the

September-October 2002 Volume 86, Number 2 fudicature 69
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nearby Barton Springs swimming pool
reported him for exposing himself to
swimmers. Police noted that he could
barely speak English.

In June of 1982 Lavernia was
placed on 10 years probation for the
felony exposure incident, and in
April, 1983 he was involved in an au-
tomobile wreck near the Barton
Springs pool. On August 8, 1983,
nine days after the last Greenbelt at-
tack, Lavernia was reported by a jog-
ger as matching the description of
the composite drawing of the Barton
Creek rapist. By the end of 1983 the
convicted Lavernia had landed in the
Federal Detention Center in Atlanta.
Ten months later he was charged as
the Barton Creek Rapist.

The locomotive. By the spring of
1984 the lieutenant in charge of the
sex crimes detail had grown frus-
trated by the failure to solve the
Barton Creek rape cases. In a last ef-
fort he began to go through sexual
assault disposition sheets from the
previous two years, running “handle-
bys” on convicted offenders.

Lavernia’s packet certainly con-
tained red flags. Significantly, the as-
saults had stopped roughly around
the time Lavernia left Austin. The
lieutenant assembled a photo lineup
and contacted the victims from the
last two sexual assaults, which oc-
curred on June 2, and August 4,
1983. The June 2 victim positively
identified Lavernia as her assailant
and the August 4 victim tentatively
identified him. Lavernia was brought
to Austin, placed in a live lineup, and
then identified by the August 4 vic-
tim. Lavernia was then indicted in
both cases, even though neither vic-
tim noted that their assailants had
trouble speaking English. Victims
from the remaining cases failed to
identify his photograph.

Prosecutors realized that the Au-
gust 4incident was not a strong case
since the victim had been tentative in
her first identification. The victim of
the June 2 incident seemed to be a
good witness; however, there was an
inconsistency. She described her at-
tacker as being about her height,
which was 5°10”. Lavernia was 5’4",
but this fact did not seem too note-

70 Judicature Volume 86, Number 2

worthy to either the prosecutors or
the jury because the terrain in the
Greenbelt is rough and rocky, mak-
ing height comparisons difficult. Per-
haps this discrepancy would have
taken on more significance if not for
Lavernia’s unusual behavior.

As the case progressed through the
judicial system, the primary actors
became even more convinced that
the right man was charged. Lavernia
quickly became known for his intran-
sigence and hostility toward his law-
yer, the judge, the victim, and anyone
who came within his gaze. If the jury
had lingering doubts about the
victim’s identification, those doubts
were crushed by the image of his icy
glare. They did not take long to find
him guilty and sentence him to life in
prison. It never occurred to them
that there might be other reasons for
his way of behaving.

Back on track. The criminal justice
system had not looked favorably
upon Carlos Lavernia. This inclina-
tion worsened after trial. Prison, a
rough place under any circumstance,
is especially hard on sex offenders.
Eventually Carlos Lavernia converted
to Buddhism, and to this day is still
proud of his leather bound medita-
tion book. Along the way he filed
three writs of habeas corpus attesting
to his innocence and berating the vic-
tim, his lawyer, and the trial judge.
The' responding prosecutors dis-
missed him as simply another sexual
deviant in denial.

Months turned to years. In the fall
of 1999 homicide detective J.W. Th-
ompson was asked to review some
“cold” murder cases, one of which
was commonly attributed to the
Barton Creek rapist. In prison
Lavernia told Thompson that he had
never murdered anyone, and also in-
sisted that he was not guilty of the
Barton Creek sexual assaults. In Feb-
ruary, 2000 Thompson received a let-
ter from Lavernia asking that his
DNA be compared to DNA from the
sexual assault case in addition to the
murder case. Laboratory tests ex-
cluded Lavernia in the cold murder,
but Thompson determined there was
nothing remaining to test from the
sexual assault case in the police evi-
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dence room,

In July Lavernia wrote Thompson
again, asking if he had followed up
on the request. Unsure how to pro-
ceed, Thompson contacted Case at
the District Attorney’s Office. Both
remembered that the Barton Creek
rapist had been convicted on the ba-
sis of one eyewitness, but they had
not realized that the conviction was
based only on that witness. They de-
cided to order DNA testing.

After much searching, Case’s sec-
retary, Darcie Webb, finally located a
single manila envelope in a county
warehouse with the Lavernia case
number on it. Inside were all of the
exhibits that had been admitted into
evidence, including the victim’s jog-
ging shorts and dried swabs from the
rape exam. The biological evidence
was sent to the laboratory. No one
thought further about the Barton
Creek rapist because they believed
only the slimmest of chances existed
that this DNA test would be eventful.
Astonishingly, two weeks later
Lavernia was excluded as being the
contributor of the DNA.

Thompson, Case, and Clay
Strange, the office’s DNA expert,
were especially stunned by this devel-
opment since they had spent the pre-
ceding two weeks preoccupied with
trying to determine whether Richard
Danziger and Christopher Ochoa re-
ally had anything to do with the 1988
Pizza Hut murder case, for which
they had been serving life sentences
since 1990.

Danziger/Ochoa

Shortly after 7:00 a.m. on October
24, 1988, a 22 year-old mother was
preparing to open the Reinli Street
Pizza Hut. At 9:30 a.m., unable to
contact her by phone, a concerned
manager entered the store and
found her nude body lying in several
inches of water, hands behind her
back. The store had been flooded in
an attempt to destroy evidence, and
the young woman, who had been
sexually assaulted, was shot in the
back of the head.

Two weeks later Richard Danziger
and Christopher Ochoa, employees
of another Austin Pizza Hut, visited
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the victimized store for a drink. As
they were leaving, an overly curious
Danziger asked the security guard
about the crime scene—how the
sink was clogged and whether the
murder weapon was a .22 caliber pis-
tol. Suspicious, the guard then
alerted police, who brought Ochoa
in for questioning.

During Ochoa’s initial interview
his face and neck broke out in red-
dish stress blotches when asked about
the murder. The commander then
spoke with Ochoa alone. He came
out of the room within five minutes,
announcing that Ochoa was ready to
give a statement about Danziger.
What influenced him to so easily
buckle is best understood only by
Christopher Ochoa, but during the
course of three inter-
views over two days

tentiary in the mid 1980s Marino
learned from satanic writings that
one could capture the personal
power of another by killing that per-
son. He committed himself to carry-
ing out this rite of passage when re-
leased from prison. Four months
later Marino, following through on
his pledge, gained entry into the
Pizza Hut that October morning pre-
tending to be a repairman. Soon the
young mother lay dying on the floor,
her blood trailing through the cold
morning water.

Of evil and arrogance. In 1990
Marino was in jail again, charged
with two aggravated robberies and an
old sexual assault. A cellmate told the
incredulous Marino that recently two
men had pled guilty and received life

made no connection, of course, since
they already had the men who were
good for the Pizza Hut killing.

In prison again, Marino wound up
at one of the roughest places in the
Texas Department of Corrections.
Fear and aging finally led the tor-
mented Marino to a prison counse-
lor, then to a chaplain. He now says
that this spiritual journey led him to
seek forgiveness, not only for the
pain he had intentionally inflicted,
but also for the wrong suffered by two
innocent men.

In 1996 Marino mailed a letter to
the Austin Police Department and
the daily newspaper, confessing to
the Pizza Hut murder and offering
details of the crime. Marino claimed
handcuffs that were used to bind the
young woman, the .22
caliber handgun, and a

Ochoa gradually impli-
cated first Danziger, and
then himself, more and
more, culminating in a
brutally explicit descrip-
tion of how both had re-
peatedly raped the
young woman before
executing her. The final
written confession was
remarkable in its maca-

Astonishingly, two weeks later
Lavernia was excluded as being
the contributor of the DNA.

bank-bag were at his
parents’ house in El
Paso. He did not simply
set forth the facts, but
also mixed in references
to his mental state. Ho-
micide detail had com-
pletely changed person-
nel since the 1988
investigation and detec-
tives thought the letter

bre detail. What makes
it more remarkable, in-
deed surreal, is the fact that it was
completely false. A man named
Marino was responsible for this hor-
rible crime,

Achim Josef Marino. Achim
Marino was born in Germany and be-
came the adopted son of an Ameri-
can G.I. and a German woman. At
eight years of age he experienced a
vision in which larger than life beings
ridiculed, insulted, and derided him.
As the years passed the beings be-
came more specific in their taunts
and in schooling him according to
their value system, which extolled evil
and scorned virtue. From age 12 un-
til 16 he lived in a residential treat-
ment center but was successful in
thwarting help. Doctors tried to con-
vince him that the visions were hallu-
cinations, but Marino knew they were
real.

During his second trip to the peni-

sentences for the Pizza Hut murder
from two years back. A few weeks
later Marino pled guilty to his three
charges in exchange for a life sen-
tence. The sexual assault was related
in a curious way to the Pizza Hut case.
Two months before the Pizza Hut
murder, Marino had entered Ace Tai-
lors early one Saturday morning in-
tending to rob, sexually assault, and
kill the clerk. Achim Marino had not
cared for most people who had
drifted through his life, but he had
loved his first wife. Marino would
later reveal that the counter clerk at
Ace Tailors greatly reminded him of
her. He robbed her with the same pis-
tol that would later become a murder
weapon, then sexually assaulted her,
but could not bring himself to shoot
her. The modus operandi of the Pizza
Hut murder was remarkably similar
to the Ace Tailors case. Investigators
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had the ring of truth to
it, but also believed that
its author was psychotic. Nevertheless,
a homicide detective was sent to El
Paso and returned with these items.
However, the investigation fizzled af-
ter ballistics tests were unable to con-
firm the .22 as the murder weapon.
The following year, 1997, Marino
mailed a second letter, this time to
the police department and to the dis-
trict attorney, discussing the crime
more. This time a homicide detective
and a Texas Ranger were sent to talk
with Ochoa in prison. They asked
him if a third person had been in-
volved. Ochoa told them no, it hap-
pened just as he testified at
Danziger’s trial. Detectives thought
that Ochoa was lying to protect
Marino, and began trying to establish
a link between the two. They spent
more than two years tracking down
Marino’s irredeemable associates in a
frustrating attempt to establish this
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mistaken proposition.

The investigation alternatively pro-
ceeded and languished until the
spring of 2000 when police received a
letter from John Pray at the Univer-
sity of Wisconsin, saying that he was
representing Ochoa, who was now
claiming innocence. He asked that
DNA evidence be preserved. Police
and prosecutors decided that DNA
testing should be done immediately.
Fortunately the Texas Department of
Public Safety (DPS) DNA laboratory
had saved portions of the biological
specimens.

Anticipation of test results differed
greatly from the Lavernia case. This
time there was a strange sense of im-
pending disaster, not because pros-
ecutors expected a third person’s
DNA to be present, but because they
dreaded the hopeless uncertainty of
not being able to exclude Ochoa and
Danziger. DNA evidence had been
introduced in the 1990 trial, al-
though there had not been enough
sample to employ the “fingerprint”
technique. Rudimentary analysis
had placed Ochoa in the 10 percent
of the population who could have
contributed the unknown DNA. Also,
a hair similar to Danziger’s had been
found at the crime scene. Obviously
there could be no reconciling
Ochoa’s trial testimony and prison
statements with Marino’s letters, but
prosecutors still were not ready to ac-
cept Ochoa’s belated claim of inno-
cence.

The initial results from the DPS lab
seemed to confirm these fears. An
unknown third party’s DNA was by
far the predominant component of
the victim’s sample, but there also
appeared to be very low levels of
three genes foreign to Marino and in
common with Ochoa and Danziger.
However, after careful retesting, the
lab was able to conclusively deter-
mine that the sample only contained
the complete DNA profile of a single
individual. Tests later showed that
Marino’s DNA perfectly matched the
profile of this unknown DNA from
the autopsy swab. Additionally, so-
phisticated ballistics testing conclu-
sively established that the pistol ear-
lier retrieved from Marino’s parents’
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house was the murder weapon.

The two remaining issues were
whether the victim had been
sodomized, and whether her hands
had been bound with her brassiere.
Autopsy findings included what ap-
peared to be four small puncture
wounds in the rectum and the con-
clusion that these wounds were “con-
sistent with” sexual assault by an un-
known object. Ochoa’s final written
statement asserted that he had tied
the young woman’s hands behind
her back with her brassiere and that
both he and Danziger repeatedly
sodomized her. The medical exam-
iner and responding officers had tes-
tified that prominent ligature marks
appeared on the wrists. This scenario
did not match what Marino told de-
tectives upon his return to the Travis
County jail. Marino insisted that he
had not sodomized the woman, and
that he had bound her wrists with
handcuffs.

Detectives and prosecutors then
showed the medical examiner photo-
graphs taken prior to autopsy, while
the victim was being maintained on
life support awaiting organ harvest.
The medical examiner recognized a
black cord running underneath the
body as a rectal thermometer, and
stated that during the eight hours on
life support the victim’s body would
have been turned several times, per-
haps not too gently, and that this was
the cause of the puncture wounds
four inches inside the rectum.
Among that same group of photo-
graphs was one of the victim’s wrists.
Both wrists displayed two ligature
marks that were parallel, about one
eighth of an inch apart. Case and
Strange pressed Marino’s handcuffs
against their wrists, which produced
identical impressions in the prosecu-
tors’ skin.

Other details began to fall into
place. Marino told detectives that be-
fore sexually assaulting the young
woman he handcuffed her behind
the back and then pulled her blouse
and brassiere up over her head and
down her clasped arms. Further re-
view of the medical records revealed
that emergency medical personnel
had initially described the victim’s
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arms and hands as being behind her
back with her brassiere loosely
wrapped around her wrists.

After sexually assaulting the young
woman, Marino said he took her to
the restroom where he instructed her
to kneel beside the counter so he
could handcuff her to it. Instead, he
shot her in the back of the head and
she fell forward underneath the lava-
tory, accounting for the large pool of
blood there. He then pulled her out
of the restroom looking for the shell
casing. Unable to find it, he flooded
the restaurant in an attempt to re-
move possible fingerprints from the
shell, which had been dragged under
the victim’s body into the hallway
where it was thereafter discovered.
Ochoa in his written statement de-
scribed an elaborate story of shoot-
ing the victim in the hallway, bring-
ing her into the restroom to wash her
body in the lavatory, and finally tak-
ing her back to the hallway for fur-
ther assault. That was how Ochoa ac-
counted for the pool of blood under
the lavatory, blood droplets on the
counter, and the shell casing in the
hall.

Ochoa’s four-page statement ac-
counted for all the physical findings
at the scene and at autopsy. However,
it was obvious that Marino’s version
fit the observed facts exactly, whereas
Ochoa’s version was strained and
contorted. The conclusion was obvi-
ous: all the facts in Ochoa’s detailed
statement came from the two detec-
tives. Convinced of their righteous-
ness, they jettisoned interrogation
protocol and were, at least, reckless
with the truth.

During debriefing with prosecu-
tors Ochoa has maintained that he
signed the false statements, pled
guilty in exchange for a life sentence,
and testified against his friend at trial
because the senior detective threat-
ened him with the death penalty and
told him he would be “fresh meat”
for other inmates. He says that he re-
asserted his guilt while in prison be-
cause he did not trust the officers
and was worried that recanting guilt
would cause him harm with prison
officials. According to Ochoa, he was
just going to serve his time and get it
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over with.

However incomprehensible Ochoa’s
actions were, the fact remains that he
falsely implicated himself and
Danziger. Ochoa is now out of prison
but, in a sense, Danziger never will be.
He suffered a serious head injury when
another inmate kicked him with steel-
toed boots, forever robbing him of his
freedom.

Policy implications

These cases raise important policy
questions that go to the heart of the
adversary system of justice. Though

of habeas corpus, is burdened by unfa-
vorable procedural rules. Fortunately,
Texas” habeas corpus process allowed
resolution of the above cases. However,
some habeas rules need to be modified
in order to increase the effectiveness of
the writ as a means of presenting these
claims.

Another issue is the role of the
prosecutor in exoneration cases, par-
ticularly in light of the duty to sce
that justice is done, a template for the
legal mandate of the prosecutor.
Texas law states: “It shall be the pri-
mary duty of all prosecuting attor-

Prosecutors have been reluctant to re-examine cases thought to be over and
done with, preferring to let sleeping dogs lie.

timeless, such issues are especially
relevant today both because of lately
documented shortcomings in the
criminal justice system and because
of the current threat to our cher-
ished civil liberties presented by the
response to terrorism.

One such shortcoming is the fact
that in many states the vehicle for rais-
ing claims of actual innocence, the writ

neys, including any special prosecu-
tors, not to convict, but to see that
justice is done.” Former Travis
County District Attorney Robert O.
Smith referred to this mandate as
“...[Q]uite paradoxical. On the one
hand, it casts the prosecutor in the
role as an advocate representing the
people in an adversary proceeding,
and on the other hand it restricts his
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function as an advocate; in effect, it
says that the accused is one of the
people whom he is to represent.”
Prosecutors have been under-
standably reluctant to re-examine
cases once thought to be over and
done with. Cases in which the evi-
dence proves the defendant’s guilt
beyond a reasonable doubt are diffi-
cult to put together, harder to hold
together, and happily left behind
once a conviction is obtained. The
ongoing onslaught of current cases
and opposition from victims certain
of the identity of the perpetrator add
to the pressure to let sleeping
dogs lie. But perhaps the greatest
hesitancy is the fear-based as-
sumption that the public is intol-
erant of mistakes and unforgiv-
ing of those who admit to them.

These three cases boomer-
anged into the public’s con-
sciousness during a hard-fought
district attorney’s race. The pub-
lic reaction was that this was too
simple to talk about; mistakes
had been made and they needed
to be set right. Ronnie Earle
readily confessed to astonish-
ment at the public reaction, hav-
ing been convinced that mistakes
of such horrendous moment as
convictions of innocent men
would result in his being thrown
ignominiously out of office.
Acknowledgement and remedy
seemed to matter to the public
more than the game of Gotcha
often played out on political
fields.

What happened to Lavernia,
Ochoa, and Danziger devastated
their lives and the lives of their
families. It also had an effect on
the community of Austin, known
for its tradition of respect for the
civil liberties of the accused and

its ethos of freedom, diversity, and
creativity. Prosecutors had thought
that the sun would come up in the
West before an innocent person
would have been convicted of a crime
in their jurisdiction. They were
wrong. &'
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MISCARRIAGE oOF

Though few officers would intentionally frame a suspect,
there are numerous factors in an investigation
that can lead to mistakes and erroneous convictions.

BY RoBerT K. OLsoN

ost cops I’ve known over the last 36 years
would never knowingly present a case to a
prosecutor if the officer knew in his or her

heart-of-hearts that the suspect was innocent. However,

complexities can cloud those heart-of-heart feelings and

contribute to what ultimately are serious mistakes. Inves-

tigating detectives are influenced by many factors (often
beyond their control) as they pursue the process of find-
ing the perpetrator. Several factors alone, or more likely

in combination, can lead to erroneous convictions. This

essay will discuss several of those factors.

Concept of innocence

Cops don’t necessarily look at crimi-
nal cases in a precise, legal sense.

ROBERT K. OLSON has served as
Chief of Police for Minneapolis since
1995. Prior to that he was Commissioner
of Police in Yonkers, New York and Chief
of Police in Corpus Christi, Texas.
(rko46 @ hotmail.com)

They often feel that regardless of the
exclusionary rule and other per-
ceived loopholes in the criminal jus-
tice system, “guilt is guilt” and the of-
fender either “did it” or “did not.”
Hence, even in cases where the legal
system failed to convict, or “kicked
them loose” in police jargon, this
would not mean total innocence in
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the eyes of a detective. Additionally, if
a conviction is later overturned by ap-
pellate courts, a detective would not
readily concede that the party was in-
nocent of the crime. Arguments
about the degree of culpability are
not relevant to innocence in the po-
lice perception. The detective wants
to know whether the suspect commit-
ted a criminal act or not.

Pressure to solve cases

In most police departments, detec-
tives are grossly overworked, conse-
quently they simply cannot follow all
promising leads. They must make
quick decisions about priorities and
can generally follow-up only those
leads that appear to be the hottest.
They look for obvious evidence at the
scene, but also review who has mo-
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tive, who had the ability, etc. As they
follow these leads, if one becomes
more promising than another they
will continue down that vein first.
Many times this is perceived as
proving the suspect guilty, even
though the investigator feels that
there is substantial substantive infor-
mation that makes the lead look so
promising. It would be naive not to
say that the investigating officers
should and do focus their resources
in that direction. This is where good
case supervision comes into play, in
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that the supervisor can monitor
those investigations and look for in-
formation that might lead to a differ-
ent suspect, or clear the current one.

Truth

All investigative officers, as well as
other criminal justice system person-
nel, have to deal with the problem of
lying, exaggerating, or well intended
but mistaken witnesses. This is where
the training of detectives in interro-
gation and interview techniques is
critical. Some states and cities have

the ability to polygraph witnesses to
help the detective make an assess-
ment as to the veracity of informa-
tion, but many do not. Again, this is
where good detective unit supervi-
sion can help identify where exagger-
ating witnesses may well be taking an
unsuspecting detective down a prim-
rose path toward a specific and po-
tentially innocent suspect. Prosecu-
tors also share in this problem, as
they must evaluate the statements
given to the detectives when they
make their charging decisions.

Poor forensic work

Investigating police officers often
pursue leads with the help of other
professionals. If those other profes-
sionals make a mistake, the officer is
working under an illusion about the
potential utility of factors that may
point to the guilt of a given suspect.
This poor forensic work can also in-
fluence a detective’s investigative
strategy and be a significant piece of
information counted on by the detec-
tive as he or she pursues a specific
suspect over and above other poten-
tial suspects who may be erroneously
eliminated. A clear example of
shoddy forensic work is the many
cases involving the work of Okla-
homa City police chemist Joyce
Gilchrist, who was discovered to have
provided inaccurate and false data.
As a result of the publicity on this
case, more and more defendants are

Poor forensic work can
influence a detective’s
investigation.

questioning the forensic work done
on their cases.

Poorly trained investigators

There is probably no greater oppor-
tunity for a wrongful conviction to
occur ultimately than in the initial in-
vestigation by a poorly trained or re-
calcitrant investigator. Over the last
30 years, law enforcement has devel-
oped significant training enhance-
ments in this area that are accepted
by the courts and routinely used
across the nation. Our department
sends all of our investigators to the
Reid School of Interrogation to de-
velop their skills. We also provide on-
going in-service training, including
assistance from local county and fed-
eral prosecutors. The determination
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of innocence often hinges on evi-
dence not collected and leads
not followed up.

Poor defense

In some cases, the defense prob-
ably has a significant impact on
miscarriage of justice convic-
tions. Some defense attorneys,
particularly those who are em-
ployed at public expense, may
not always do the quality job of
reinvestigation and cross exami-
nation one might find with a
well-paid private attorney. The
poor work done by these advo-
cates can lead to an erroncous
conviction. If one takes all of the
potential sources of error in the
police and prosecution portions
of the investigation and adds
them to a poorly trained or recalci-
trant defense attorney, nothing but
bad justice can result.

Defense attorneys are a final check
on the work of police and prosecu-
tors. If they are lazy or not trained
correctly, they will not critically evalu-
ate the quality of the evidence pro-
vided by the prosecution and the po-
lice. Like the requirements for a
good supervisory investigative super-
visor, the same is needed to ensure
that we have zealous advocates for
defendants, particularly those em-
ployed at public expense.

Over zealous prosecution

Some of the same issues involving in-
vestigators also affect prosecuting at-
torneys. It is not uncommon for de-
tectives to submit a case and then
have the prosecutor identify three or
four additional issues that they need
investigated in order to charge the
case in the way they would like.
These issues go back to the detective
and the detective only works on those
specific issues, helping the prosecu-
tor prove the suspect guilty, not try-
ing to determine whether additional
information might identify a differ-
ent suspect.

Prosecutors who receive cases from
detectives have some obligation to
review that evidence with a critical
eye, and besides looking for specific
things to prove the subject guilty in
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court, they should review those cases
to have additional investigation done
to reasonably ensure that all possible
suspects have been identified. They
should draw on the experience of the
supervising detective when charging
decisions are not clear.

Suspect is a bad guy

Many chronic offenders, for a variety
of reasons, can become easy targets
for a miscarriage of justice. Their
lifestyle and previous criminal his-
tory easily confirm personal feelings
about guilt or innocence. There are
many, many horror stories around
law enforcement circles about sus-
pects who have done illegal things
and plead guilty to something they
didn’t do in order to avoid a more se-
rious charge, and/or to do less time.
This type of defendant feeds the atti-
tude of not just the police, but zeal-
ous prosecutors and poor defense at-
torneys as well.

The differing concepts of inno-
cence mentioned earlier, and atti-
tudes and feelings about chronic of-
fenders, are likely to rise in
particularly serious crimes where
there are multiple perpetrators. In
the eyes of a detective, whether or
not one of three stick-up men is the
trigger puller really matters very
little; they are all guilty of involve-
ment in the death of the victim since
they conspired to do the robbery.
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This is particularly evident in
cases where all of the perpetra-
tors have records of prior vio-
lence.

Victim identification

Over the years, it has become
clearer and clearer to me that
there are far more extensive
problems with accurate identifi-
cation by victims then one might
think. People, after all, are hu-
man and generally the encoun-
ter between victims and perpe-
trators is brief and traumatic.
Unless the victim previously
knew or recognized the suspect,
reliable identifications can be
difficult, particularly as the time
frame from the actual crime to
the suspect identification length-
ens. Detail as to the specific amount
of time the suspect was seen, the dis-
tance between them, the light, etc.
must be established. Most identifica-
tions are bolstered by corroborating
evidence such as fingerprints and
ballistics, but many rape, robbery,
and murder cases often rely almost
solely on an eyewitness.

The problem of drugs

All of these issues are made more
complex when victims and witnesses
were under the influence of alcohol
or drugs, factors that add to the com-
plexity of identifying what really is
and what really did happen. Detec-
tives must adequately describe and
make note of the condition of wit-
nesses at the time of the crime. If the
condition is not adequately de-
scribed, the witness statement as tran-
scribed becomes words on paper that
come back in the frame of mind and
context of the reader. This can give a
false sense of the assuredness of the
witness, whereas if you listen to the
witness in person you would have res-
ervations about his or her accuracy
or veracity.

Intentional framing

In my experience the occurrence of a
person being intentionally framed by
an unscrupulous investigator is very
rare. Yet as the 1999 Ramparts scan-
dal in Los Angeles, and other inci-
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dents, have shown, these things cer-
tainly can occur. The Los Angeles Po-
lice Department scandal was sparked
when a police officer was arrested for
stealing cocaine from a police evi-
dence room. The officer ultimately
implicated other officers for various
forms of misconduct and to date
more than 100 criminal convictions
have been overturned. The officer
was given a two-year term and federal
prosecution on this case.

This goes back to the previously
mentioned need for experienced de-
tective supervisors to review cases
and ensure that there are additional
opinions about evidence collection
and its interpretation, particularly as
theyrelate to serious crimes that have
significant sentences, and especially
if the suspect is really a bad guy any-
way. This includes supervisors moni-
toring court cases for reasons of dis-
missal or reasons of prosecutorial
declination—how many, why were
they declined or acquitted—and
tracking that kind of information to
establish some benchmarks for re-
view of investigator performance.

Ensuring justice

From the police perspective, the best
way to reduce the opportunity for a
miscarriage of justice is to upgrade
and enhance the training and experi-
ence of the detectives continually. We
should institutionalize within our or-
ganizations appropriate experienced
supervision of detectives and cases,
rather than putting all the responsi-
bility on the back of the investigator.
These supervisors should also be
closely aligned with the prosecutorial
team so that they can work in tandem
as a check and balance on these usu-
ally serious cases.

The Public Defender’s office
should also be a part of this triumvi-
rate of checks and balances. They
should do so not necessarily in the
traditional adversarial relationship
(which too often keeps defense
attorney’s from coming forward to
prosecutorial or investigative supervi-
sors with pre-trial information that
may lead to real justice).

I recognize that there are signifi-
cant ethical issues here for the de-

The determination of innocence often hinges on
evidence not collected and leads not followed up.

fense and prosecution, but they are
not for the police. I believe police
should establish solid relationships
with the Public Defender’s office so
that when a public defender really
believes that his or her client may be
innocent, he or she would have an-
other venue in which to present evi-
dence of innocence prior to trial. I'm

sure this would look different in
many states depending on individual
laws, but I believe such a system could
be developed so that everyone would
be working together for the common
goal of ensuring that justice is served,
not the traditional win/lose result of
formal adjudication. &%
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A method developed by a multidisciplinary team at Columbia

indicates that there is a substanfial risk of innocent fatalifies in
the operation of the death penalty, and reveals a need for ongoing risk assessment
in the process of administering the penalty.

BY JAMES S. LIEBMAN

nnocent fatalities are a concern
of all social activity with a capac-
ity to kill. This is especially true
when the social activity is the death
penalty since an innocent person’s
execution is not simply a tragic collat-
eral consequence of activity with a
non-fatal objective. Instead, the tak-
ing of life is the goal of the enterprise,
and the killing is the intended act of
the state.

There is another difference be-
tween accidental fatalities in other
social activities and those that occur
when the capital system miscarries.
Typically, the former fatalities are
easy to spot and quantify; the latter
are not. Precisely because operating
a railroad is not designed to kill, the
fact that passengers died when a train
went off the rails is conclusive proof

JAMES S. LIEBMAN is a professor
at Columbia University School of Law.
(jliebman @law.columbia.edu)

that a serious mistake occurred.
When the number of victims is deter-
mined—usually without too much
difficulty—the extent of the tragedy
is clear. All that remains is to figure
out what went wrong, to compensate
the victims’ families, and to take steps
to keep the fatal error from occur-
ring again.

But when the state executes even
hundreds of people, those deaths
provide no convincing evidence that
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the system did or did not miscarry or
that innocent people did or did not
die. This is principally because the
execution of the innocent is notori-
ously difficult to prove.

Once an execution for murder oc-
curs (all American executions are for
murder), both the victim of the of-
fense and the person convicted of

September-October 2002
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committing it are dead. The most im-
portant sources of information are
unavailable. Nor ( surprisingly to
most lay persons) do appellate and
post-conviction decisions directly
shed light on the subject. Those pro-
ceedings typically do not address the
question of guilt or innocence but,
instead, the sufficiency of the evi-
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dence (an eyewitness identification
will always suffice, though the risk of
error may be very high) and the le-
gality of the procedures used to de-
termine guilt and sentence. As a re-
sult, it is not infrequently the case
that 2 man or woman will be legally
and procedurally approved by the
courts for execution despite serious
factual questions about his or her sub-
stantive guilt.!

Nor is there any systematic effort
to determine whether executed in-
dividuals were innocent—even
where guilt was not at all clear. Al-
though it would be unthinkable for
a train wreck in which people may
have died to pass without a meticu-
lous effort to find innocent victims,
there is no effort at all to distinguish
the innocent executed from the
guilty. Itis, to begin with, a first prin-
ciple of triage among understaffed
capital defense lawyers to let the
state bury the executed, regardless
of doubts about their guilt, and to
attend to the thousands of con-

1. See, e.g., Herrera v. Collins, 506 U.S. 390
(1993); Wiggins v. Corcoran, 288 F.3d 629, 643
(2002) (Wilkinson, C.J., concurring). See generally
Hoffmann, Substance and Procedure in Capital
Cases: Why Federal Habeas Courts Should Review the
Merits of Every Death Sentence, 78 TEX. L. Rev. 1771
(2000).

2. See Lockyer, “Guilt Revisited: A Comparative
Perspective on Canada, the United Kingdom and
the United States,” talk delivered at DNA and
Human Rights: An International Conference,
University of California, Berkeley (April 27,
2001).

3. Enzinna, Afraid of a Shadow of a Doubt (Op-
ed), Wash. Post, May 7, 2000, at B8. See Masters,
Va. Evidence Destroyed Despite Warnings to Clerk,
Wash. Post, Oct. 18, 2001, at B3. Bradley, DNA
Testing in Crime Cases Causing Distrust in Criminal
Justice System, NPR Morning Edition, Aug. 29,
2000, transcript available at 2000 WL 21481402;
Farrell, DNA Scrutiny Tests Judicial System, Boston
Globe, June 26, 2001, at Al; Green, DNA Tests Not
Likely After an Execution: Virginia Opposing Third
Request of its Kind, Richmond Times-Dispatch,
March 26, 2001, at Al.

4. Bedau and Radelet, Miscarriages of Justice in
Potentially Capital Cases, 40 STan. L. Rev. 21
(1987); Markman and Cassell, Protecting the Inno-
cent: A Response to the Bedau-Radelet Study, 41 Stan.
L. Rev. 121 (1988); Bedau and Radelet, The Myth
of Infallibility: A Reply to Markman and Cassell, 41
Stan. L. Rev. 161 (1988).

5. See, e.g., Statement of William G. Otis before
the Committee on the Judiciary, United States
Senate, Concerning “Protecting the Innocent:
Proposals to Reform the Death Penalty,” june 18,
2002.

6. See United States v. Quinones, No. S3 00 Cr.
761 (JSR) (July 1, 2002), at 21-22 & n.11 (listing
relevant cases).

7. See, e.g., Liebman, The Ouverproduction of
Death, 100 CoLuM. L. Rev. 2030, 2048-51 n.84
(2000) (collecting sources).

demned who are still alive. Unlike
Canada and Great Britain, no
American jurisdiction provides for
formal inquests into potential mis-
carriages once appellate proceed-
ings have ended.?

Even more troubling, in my opin-
ion, the states’ attorneys with custody
over the best evidence of the guilt or
innocence of the executed—the con-
fidential file in the case that may, for
example, include potentially conclu-
sive biological evidence of the iden-
tity of the killer—have almost all re-
fused to release the evidence.
Recently, in fact, prosecutors have
enlisted the assistance of state legisla-
tures and courts to require the de-
struction of this best evidence of the
guilt or innocence of executed indi-
viduals for the stated reason that, if
DNA tests on evidence in the state’s
confidential file invalidated a verdict,
“it would be shouted from the roof-
tops that the Commonwealth of Vir-
ginia executed an innocent man.™

Indicative of the difficulty of prov-
ing that an executed person is inno-
cent, and of the high burden of proof
that applies, is an exchange between
Bedau and Radelet and Markman
and Cassell.* Bedau and Radelet mar-
shaled strong evidence that Ameri-
can jurisdictions have executed a
number of innocent individuals. In
response, Markman and Cassell de-
clared a stalemate based on the bur-
den of proof. Without saying that they
had proven, even by a preponder-
ance of the evidence, that the ex-
ecuted individuals were guilty,
Markman and Cassell argued that
since judicial determinations of guilt
preceded each execution, Bedau and
Radelet bore the burden of proving
the defendant’s innocence beyond
any doubt, then pronounced the bur-
den unmet because the historical
record was imperfect.

Another peculiarity of the capital
context is the reaction to this stale-
mate, which is resignation rather
than precautionary risk analysis.
Even though the number of fatalities
from the errant operation of railways,
the unsafe packing of meat, or inad-
equate security inspections at air-
ports can be, and are, documented, it

would be the height of irresponsibil-
ity to await conclusive proof of past
fatalities before taking determined
steps to assess and diminish the risk
that deaths will occur in the future.
Amtrak, Hormel, and the FAA simply
have no immunity from safety con-
cerns on the ground that “no one has
died yet, and until we’re sure some-
one has, we don’t have to assess the
reliability in fact of activities we have
designed in theory to provide safe
travel and hamburgers.” Post-acci-
dent body counts and resulting in-
quests are always complemented—
and in the best of worlds are avoided
entirely—by efforts to assess and
lower the risk of flaws that could kill
innocent people in the future.

Until now, however, criminal jus-
tice officials have declined to accept
any similar responsibility to system-
atically assess and diminish the risk of
flaws and innocent fatalities in the
operation of the death penalty. Their
view has been precisely that until we
are 100 percent sure that innocent
people have been executed, there is
no reason to assess the reliability in
fact of procedures that have been de-
signed in theory to make accurate de-
cisions about who deserves to die.?

Evidence of the risk

This is not because there is no evi-
dence of a risk of innocent fatalities
in the operation of the death penalty.
In addition to the troubling cases
identified by Bedau and Radelet,
consider that 101 individuals sen-
tenced to die during the modern
death-sentencing era have subse-
quently been acquitted of the capital
offense and released, including doz-
ens about whom there is no doubt
that they were innocent.® Moreover,
many of these individuals were ap-
proved for execution by reviewing
courts, leaving the discovery of their
innocence to entirely unpredictable
fortuities—a film makers’ dogged-
ness in one case, a college journalism
project in another, a burglary of a
prosecutor’s office in a third case,
and a posthumous DNA analysis (af-
ter, and because, the inmate had died
of cancer while awaiting execution)
in a fourth case.”
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DNA is itself a fortuity. The flaws it
reveals are potentially characteristic
of all criminal cases—mistaken eye-
witness identifications, perjury by
jailhouse informants, incompetent
defense lawyering, and prosecutorial
suppression of evidence. But DNA
can make these flaws apparent in
only the small proportion of cases
that fortuitously have biological evi-
dence to test.

Additional circumstantial evidence
of the capital system’s inability to
generate confidence in the accuracy
of its outcomes is the lack of confi-
dence that capital prosecutors typi-
cally display when asked to permit
DNA testing to confirm or disprove
the guilt of executed individuals.
Prosecutors are well placed to esti-
mate the accuracy of verdicts they
obtain that subsequently were car-
ried out. The fact that they
usually refuse to permit tests that, at
no fiscal cost to the state, could cat-
egorically confirm the reliability of
their work if it was reliable is expli-
cable only if they have some reason to
worry that their work was not reli-
able.

Evidence of this sort recently led
Supreme Court Justice Sandra Day
O’Connor to acknowledge “serious
questions about whether the death
penalty is being fairly administered
in the United States.” In a speech last
summer, Justice O’Connor—who
voted to reinstate the death penalty
in Arizona in 1973 when she was a
leader of the state legislature, and
who has approved numerous execu-
tions while on the bench—stated that
“[ilf statistics are any indication, the
system may well be allowing some in-
nocent defendants to be executed.’”™
A year to the day later, United States
District Judge Jed S. Rakoff, a former
federal prosecutor with a reputation
as a conservative on criminal justice
issues, reached a similar conclusion:

[T]he best available evidence indicates
that. .. innocent people are sentenced to
death with materially greater frequency
than was previously supposed and that . .
. convincing proof of their innocence of-
ten does not emerge until long after
their convictions. It is therefore fully
foreseeable that in enforcing the death
penalty a meaningful number of inno-
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cent people will be executed who other-
wise would eventually be able to prove
their innocence.’

Despite this evidence, no Ameri-
can jurisdiction has a method for
assessing the risk of flaws in its
death penalty system with poten-
tially fatal consequences for inno-
cent defendants. The kernel of
such a method has been developed,
however, by a multidisciplinary
team of Columbia researchers, of
which I am a member.!?

Assessing the risk

To see the logic of our approach,
consider that most social activity in-
cludes a method for inspecting the
reliability of products and services,
with fwo important goals. One goal is
to keep each flawed product or ser-
vice from harming anyone by get-
ting it out of circulation while the
flaw is cured or the item is scrapped.
A second goal is to analyze the fre-
quency and pattern of all flaws in or-
der to assess the risk of future harm
and devise prophylactic measures.
Inspections thus may reveal systemic
problems (e.g., poor management or
oversight) that are associated both
with a high rate of modest flaws (e.g,
blemishes in paint jobs and grinding
transmissions) and with rare but se-
rious accidents (e.g., fatalities when
steering wheels disengage). Evi-
dence of the former problems then
can be used to signal the need for
remedial steps before the latter trag-
edy occurs.!!

The capital system also uses in-
spections—appeals and post-convic-
tion review—but only for the first of
these purposes. The sole reason for
identifying flaws is to remove the
particular verdict from circulation
and require it to be retried or re-
placed with a lesser outcome. Re-
viewing courts almost never con-
sider whether the reversible error is
part of a pattern of flaws in cases in-
volving, for example, the same trial
judge, prosecutor, defense lawyer,
type of evidence, theory of liability,
or procedure. Nor do reviewing
courts even keep track of capital ver-
dicts’ overall rates of success or fail-
ure on appeal. Far less do they pub-
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lish the results of such inquiries so
the relevant actors, disciplinary offi-
cials, the press and the public can
take warranted adulatory or reme-
dial steps. And no significance of
any sort is attached to the largest cat-
egory of errors—those that are rec-
ognized but ruled non-reversible
because they are harmless, non-
prejudicial, or waived. No account
thus is taken of the insight from
other contexts that patterns of even
minor errors can signal the need for
remedial action to lower the risk of
potentially tragic flaws.

A systematic analysis

Based on a retrospective study of the
sort that other activities embed in
their routine inspection and risk-as-
sessment procedures, our Columbia
University team concluded that infor-
mation of great value to the relevant
actors, regulators, and the public can
be extracted from a systematic analy-
sis of the results of capital appeals.
Chief among that information is im-
portant evidence that the risk of ex-
ecuting the innocent is well above
the “extremely” low level that is
widely acknowledged to be necessary
if the death penalty’s integrity and
penological value is to be main-
tained.'?

Our study reviewed the outcomes
on judicial review of the more than
5,800 death verdicts that were im-
posed by the 34 active death-sentenc-
ing states and 1,004 active death-sen-
tencing counties between 1973 and
1995. During that period, more than
4,500 of the verdicts were finally re-
viewed on direct appeal, of which 41
percent had reversible flaws. An addi-
tional 10 percent of the verdicts that
survived direct review were reversed
on state post-conviction review. And

8. AP, O’Connor Questions Death Penalty, New
York Times, July 4, 2001, at 9.

9. United States v. Quinones, supran. 6, at 2, 21.

10. My colleagues, to whom I am indebted for
much of the analysis in this piece, are Jeffrey
Fagan, Andrew Gelman, Valerie West, Alexander
Kiss, and Garth Davies.

11. See, e.g., Abernathy, et al., A STITCH IN TIME:
LEeaN RETAILING AND THE TRANSFORMATION OF MANU-
FACTURING—LESSONS FROM THE APPARFEL AND TEXTILE
InpusTRIES (New York, N.Y.: Oxford University
Press, 1999).

12, See, e.g., Markman and Cassell, supran. 4, at
159.
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18. 47 = 41 reversed on direct review + 6 re-
versed on state post-conviction review (.10 x the
59 that survived direct review).

14. 68 = 47 reversed by the state courts + 21 re-
versed by federal courts (.40 x the 53 that survived
state court review). See Liebman, Fagan, Gelman,
West, Kiss and Davies, A Broken System, Part II: Why
There Is So Much Error in Capital Cases, and What Can
Be Done About It, http://www.law.columbia.edu/
brokensystem2/ (Feb. 11, 2002), at 9, 19.
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41 percent of the death verdicts that
survived state court review and were
fully inspected by federal courts were
overturned. The upshot of this 23-
year track record is that, for any given
100 fully reviewed verdicts, an aver-
age of 47 were reversed by the state

courts,”® and 68 of the 100 were re-
versed by either the state or federal
courts.'*

Indicating that these high reversal
rates reflect badly on the accuracy of
most capital verdicts are the follow-
ing findings: (1) Verdicts with re-
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versible flaws were more than twice
as common as verdicts without such
flaws. (2) Rates of reversible error
were greater than 50 percent in 20
of the 23 study years and in 29 of the
34 study states. (3) Flaws usually are
reversible only if they are shown to
have a—or, often, a strong—capacity
to change the outcome. (4) The de-
cision makers who apply these stan-
dards and find so much reversible
error have strong political incen-
tives to approve capital verdicts ab-
sent clear flaws with a demonstrable
capacity to skew the outcome.
Ninety percent of the reversals were
by judges subject to electoral disci-
pline in jurisdictions with strong
public support for the death penalty.
More than half of the remaining re-
versals were by judges appointed by
Republican presidents with strong
law-and-order agendas. (5) At the
(state post-conviction and federal
habeas) review stages where we col-
lected data, more than 75 percent of
the reversals were for violations that
greatly compromise the reliability of
the outcome (egregiously incompe-
tent lawyering, prosecutorial sup-
pression of evidence of innocence
or mitigation, faulty jury instruc-
tions, and biased judges or jurors).
(6) And at the (state post-convic-
tion) stage where we collected data,
82 percent of the retrials necessi-
tated by reversals resulted in a differ-
ent outcome after the error was
cured, including 9 percent that
ended in acquittals.'

Multiple regression analyses iden-
tify states, counties, and cases where
the risk of capital error is especially
high. (1) The more often states and
counties use the death penalty per
1,000 homicides, the higher their
capital error rates, and (for counties)
the higher their rates of convicting
people who are not guilty. (2) Among
the strongest predictors of higher re-
versal rates are political pressures to
use the death penalty not as a punish-
ment for only the worst of the worst,
but instead as a generalized response
to fears about crime. High error rates
thus are associated with ineffective
crime-fighting policies (low rates of
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apprehending and punishing serious
criminals); frequent interactions be-
tween affluent white residents and
African-Americans and welfare re-
cipients; and high rates of homicide
victimization in the white as com-
pared to the black community. (3)
States that require judges to stand for
election frequently in contested
races have higher capital error rates
on direct appeal and federal habeas
than states where judges face less or
no electoral pressure. (4) States that
spend less money on their court sys-
tems have higher capital error rates
on direct appeal than states that pro-
vide average or better funding for
their courts. Overall, Alabama, Ari-
zona, Florida, Georgia, and Texas ap-
pear to have the highest overall risk
of serious error. Colorado and Con-
necticut appear to have the lowest
risk.'

Additional findings indicate a sub-
stantial risk that even the most seri-
ous of errors—including conviction
of the innocent—will escape detec-
tion by existing capital review proce-
dures. (1) More than 60 percent of
the 101 people released from death
row since 1973 because they were not
guilty were initially approved for ex-
ecution by one, two, or even a full
complement of three levels of judi-
cial review. (2) Case studies of inno-
cent individuals who were approved
for execution by all three levels of
court review reveal a strong propen-
sity on the part of state and federal
judges to identify the errors that in
retrospect are known to have led an
innocent person to be convicted and
condemned, but to affirm verdicts
nonetheless on the ground that the
errors were “harmless,” non-prejudi-
cial or waived. (3) The 41 percent-10
percent-40 percent pattern of rever-
sal rates at the three successive review
stages does not exhibit the sharply
downward trend of remaining flaws,
dwindling to nearly zero, that one ex-
pects in a fully effective progression
of inspections. (4) Multiple regres-
sion analyses reveal that, everything
else equal, prisoners lucky enough to
be represented by highly paid lawyers
from well-staffed big-city law firms
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are almost 70 percent more likely to
obtain federal relief than are the ma-
jority of prisoners with less well-paid
lawyers from more poorly staffed of-
fices.'” (5) Outcomes of capital ap-
peals appear to be affected by how
politically controversial it is to re-
verse the verdicts, regardless of how
flawed they may be."®

Limiting the risk

These findings prompted us to iden-
tify reforms for limiting the risk of
capital error and execution of the in-
nocent.' Four additional conclu-
sions are especially pertinate to this
symposium. First, the obstacles that
keep policy makers from directly
measuring the frequency with which
innocent people are executed should
not keep them from systematically as-
sessing the risk of such tragedies us-
ing all available evidence. This is es-
pecially so because the obstacles
either are unavoidable or are im-
posed by officials with an incentive to
obscure potential mistakes.

Second, all participants in the
death penalty system should be un-
der a strong obligation to make pub-
lic all evidence in their control
about the reliability of their opera-
tions. Third, the amount and pat-
tern of reversible error provides im-
portant evidence of the risk of
unreliability in capital verdicts. Ap-
pellate and post-conviction courts,
justice officials, and state and local
commissions should make it their
business to study those patterns and
to share the results with the relevant
actors and the public. Finally, our
initial study of those patterns of seri-
ous capital error indicates that the
risk of executing the innocent is too
high for comfort. %

15. Id at 11-81.

16. Id. at 337-390.

17. See id. at 376-386.

18. For example, after controlling for other
factors, state court reversal rates decrease if the
verdict is from a rural community (where the
smaller number of such verdicts make the rever-
sal of any one of them more controversial than in
urban communities) or the reviewing court has a
large, potentially controversial backlog of capital
verdicts awaiting inspection. See id. at 194, 218-
219, 333-334, 354-356, 367-369.

19. See id. at 391-421.
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Do exonerations

prove that
“’the system works?”

A review of the cases of 13 men sentenced to death in Illinois

shows that in only three of them can one possibly conclude

that the convictions were reversed in the normal course of appellate review

By Lawrence €. Marshall

he facts are well known. Since

1977 when the death penalty

was re-instituted in Illinois, 12
men have been executed. Yet, during
that same period, 13 men who had
been sentenced to death have been
exonerated. These figures set off a fu-
ror in Illinois. In January 2000, Re-
publican Governor George Ryan,
who spent his legislative career advo-
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Professor of Law at Northwestern

University and Legal Director,
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Wrongful Convictions. (Imarshall@nwu.edu)

cating expansion of the death pen-
alty, looked at these cases and de-
clared the nation’s first modern
moratorium on executions. The
commission he appointed to study

capital punishment in Illinois re-
cently proposed 85 reforms—many
of them farreaching.! The commis-
sion warned, though, that even were
all these reforms to be enacted, ad-
ministration of the death penalty
would still retain the very real risk of
executing the innocent.? Now, as the
Governor prepares to leave office at
the end of 2002, there is much talk
about the possibility of his commut-
ing the sentences of many or all of
the 160 condemned inmates who
were sentenced under a system that
has been condemned as flawed—in-
mates who did not have the benefit of
the reforms that the governor’s com-
mission has identified as critical.?
Throughout the country, legisla-
tors and activists have been debating
the implications of the Illinois expe-
rience. According to some, the flaws

in the Illinois system are not unique,
and all of the vices that have been ex-
posed apply with equal force to other
states. Indeed, the Death Penalty In-
formation Center lists 101 cases of

Many thanks to Rob Warden for his help in pre-
paring this article. For purposes of full disclo-
sure, it should be noted that, at one point or an-
other, the author has represented the following
individuals whose cases are discussed in this es-
say: Rolando Cruz, Gary Gauger, Ronald Jones,
Carl Lawson, Anthony Porter, Darby Tillis and
Dennis Williams. This article is dedicated to the
memory of Richard Cunningham, whose passion
for justice continues to inspire.

1. See Report of the Governor’s Commission
on Capital Punishment, April 2002, at http://
www.idoc.state.il.us/ccp/ccp/reports
commission reports.html.

2. Id.

3. See Mills, Clemency Push for All 160 On Death
Row,; Lawyers Group Pins Hope in Ryan’s Vow to Con-
sider Cases, Chicago Tribune, May 16, 2002, at 1;
Frammolino, Ryan Weighs Clemency for All on Illi-
nois Death Row, Los Angeles Times, March 5,
2002, at 8; Long and Mills, Ryan to Review Death
Row Cases; Governor May Commute Terms, CHICAGO
TriBUNE, March 3, 2002, at 1.
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once-condemned defendants who
have been exonerated during the
past 30 years.* Although the national
ratio of executions to exonerations
(800 executions to 101 exonerations)
is a bit less dramatic than the Illinois
ratio, it is nonetheless startling that
there are 101 instances nationally
where one who was convicted beyond
areasonable doubt, and sentenced to
death beyond a reasonable doubt,
has later been exonerated.

This evidence about the system’s
propensity to condemn innocent men
and women has, in many ways,
changed the nature of the death pen-
alty debate. No longer does the debate
focus exclusively on the moral, ethical,
and theological issues about the pro-
priety of government imposing the ul-
timate punishment. Instead, there is an
ever growing group of people—such as
Governor Ryan—who maintain that
regardless of how one feels about capi-
tal punishment in theory, the prag-
matic realities of a system that sen-
tences innocent people to die require
rethinking support for the modern
death penalty, at least in the manner
that it is currently administered.

Other pragmatic attacks are also
lodged against the modern death
penalty, including evidence of the
system’s racism, its arbitrariness, and
its disparate impact on the poor. But
none of these challenges have stimu-
lated the kind of interest that the
wrongful conviction problem has
triggered. Indeed, a United States
District Court recently struck down
the federal death penalty based on
the nationwide evidence showing a
high risk of condemning the inno-
cent.’

A system that works?

Some who support the death penalty
as currently administered respond
that, far from exposing a system that is
broken, these exonerations prove that
the current system works exceedingly
well at uncovering errors prior to ex-
ecuting innocent defendants. An ef-
fective quality-control procedure is in
place, they argue, and each exonera-
tion ought to buoy the public’s confi-
dence that the death penalty is being
administered accurately.®
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Analyzing these competing claims
is of utmost importance, for they
lead to diametrically opposite con-
clusions. If these cases expose a
flawed system, then repeal of the
death penalty or very significant re-
form of the capital punishment sys-
tem would appear to be the only
plausible solutions. On the other
hand, if these cases reveal how well
the system works, then the wrongful
conviction phenomenon has no le-
gitimate role to play in attacks on
the death penalty.

In order to assess the claim that ex-
onerations prove how well the system
works, it is necessary to examine indi-
vidual cases to determine how these
exonerations came about. There is
no substitute for facts in this regard.
When the debate is about the ethics
and morality of capital punishment
in the abstract, one can argue based
on one’s personal view and philoso-
phy. But when the discussion focuses
on the pragmatic issue of the system’s
propensity for error, there can be no
meaningful discourse in the absence
of facts. Let us, then, look at the 13
Illinois exonerations to determine
what light they cast on the question
of whether exonerations prove that
the system works.

As will be seen, in only three of the
Illinois capital exonerations can one
possibly conclude that the convic-
tions were reversed in the normal
course of appellate review, i.e, that
the system worked intrinsically with-
out the fortuitous discovery of new
evidence. In the other 10 cases, the
evidence that led to exoneration
came about through fortuities, in
ways upon which no system can possi-
bly rely if it is committed to prevent-
ing the execution of the innocent.

Where it didn’t work

Confessions from the true Kkillers. In
seven of the 13 cases, the exonera-
tion came about in whole or in part
because the true killer or killers con-
fessed or admitted to the crime for
which the innocent defendant had
been sentenced to die. These confes-
sions and admissions came about in
widely differing ways, but in each
case they came about through com-
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Dennis Williams

pletely unpredictable events extrinsic
to the checks and balances intrinsic
to the legal system.

In the cases of Dennis Williams
and Verneal Jimerson (two of the
four involved in the case known as
the “Ford Heights Four”), Northwest-
ern University Journalism Professor
David Protess and a team of his stu-
dents tracked down the true Kkillers
and, with the help of an investigator,
obtained the confessions of three of
those who had been involved.” The
ringleader among the four men who
had actually committed the crime,
Dennis Johnson, had died several
years earlier, a fact that made the
other perpetrators more willing to
implicate him and admit their own
involvement. These confessions
emerged 18 years after Williams was

4. See hitp:
innoc.html.

5. United States v. Quinones, S3 00 Cr. 761 (JSR),
July 1, 2002.

6. See Rimer, A Proud and Unwavering Believer in
the Death Penalty, New York Times, Feb. 10, 2001, at
10; Jacoby, Inmates on Death Row Are More Likely to
Walk than Die, Boston Globe, Nov. 20, 1998, at A15.

7. See generally Protess and Warden, A PROMISE
oF JusTiCE: THE EIGHTEEN YEAR FIGHT TO SAVE Four
INNOCENT MEN (Hyperion 1998) (also available at
http://www.law.nwu.edu/depts/clinic/wrong-

ful/readings/warden protess/TOC.htm); People
v. Jimerson, 166 Ill. 2d 211, 652 N.E. 2d 278

(1995); People v. Williams, 147 11l. 2d 173, 588
N.E.2d 983 (1992); People v. Jimerson, 127 Iil. 2d
12, 535 N.E.2d 889 (1989); People v. Williams, 93
111, 2d 309, 444 N.E.2d 136 (1983).

www.deathpenaltyinfo.org
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Verneal Jimerson

first sentenced to death, and 11 years
after Jimerson was condemned to
die. As it turned out, the information
that led the students to the true kill-
ers was contained in a police report
written just four days after the mur-
ders. Yet no police officer, prosecu-
tor, or defense lawyer had followed
up on these leads for 18 years.

The fortuities here are obvious.
For Williams and Jimerson to be
freed a series of events had to fall into
place, including the decision of the
journalism class to become involved
in the case, the ability of the students
to locate individuals listed in the po-
lice report, the death of the ring-

8. See generally Mills, Porter Case Had Wrongs at
Each Turn, Chicago Tribune, Feb. 12, 1999, at 1;
Belluck, Conuvict Freed After 16 Years on Death Row,
New York Times, Feb. 6, 1999, at 7; Holt and Mills,
Double Murder Case Unravels; Once Two Days From Ex-
ecution, Inmate May Go Free After Another Man Impli-
cates Himself in Two Murders, Chicago Tribune
Feb. 4, 1999, at 1; http://www.law.northwestern.
edu/depts/clinic/wrongful/exonerations
porter.htm; Porter v. Gramley, 112 ¥.3d 1308 (7%
Cir. 1997); People v. Porter, 164 I1l. 2d 200, 647
N.E.2d 972 (1995); People v. Porier, 111 I1i. 2d 386,
489 N.E.2d 1329 (1986).

9. See generally Frisbie and Garrett, VICTIMS OF
JusTicE (Avon 1998); http://ericzorn.com/col-
umns/nicarico/; Coll, Puzzle in Illinois: Who Killed
Jeanine?; Murder, Trial Convictions and a Lawman’s
Doubts, Washington Post, Jan. 27, 1987, at D1;
Siegel, Presumed Guilty; An Illinois Murder Case Be-
comes a Test of Conscience Inside the System, Los An-
geles Times Magazine, Nov. 1, 1992, at 18; People
v. Cruz, 162 I11. 2d 314 (1994); People v. Cruz, 121
Ill. 2d 321 (1988); People v. Hernandez, 121 111, 2d
293 (1988).

leader, and the willingness of three
individuals to admit their roles in a
double murder.

Northwestern journalism students
also played a significant role in secur-
ing the confession that led to the ex-
oneration of Anthony Porter.® Every
possible appeal had been exhausted
by Porter’s lawyers. His conviction
had been affirmed on direct appeal
and the United States Supreme
Court had denied certiorari. He had
then failed in his attempt to secure
post-conviction relief, a decision that
was affirmed by the Illinois Supreme
Court. Porter’s efforts to secure fed-
eral habeas corpus relief similarly
failed in the United States District
Court, the United States Court of Ap-
peals for the Seventh Circuit, and the
United States Supreme Court, which
again denied certiorari. Just two days
before Porter’s September 22, 1988
scheduled execution, the Illinois Su-
preme Court granted a stay to assess
the claim that Porter was so pro-
foundly retarded that he could not
understand what was about to hap-
pen to him.

During the ensuing months, while
Porter’s lawyers prepared for a hear-
ing on his mental acuity, Professor
Protess decided to have his journal-
ism class investigate the facts that led
to Porter’s conviction. Within several

weeks, these students and a volunteer
private investigator had obtained a re-
cantation from the prosecution’s key
witness and had secured statements
from several witnesses implicating a
man named Alstory Simon as the real
killer. One of these statements came
from Simon’s estranged wife, Inez
Jackson, who admitted that she was
with Simon when he killed the victims
over a drug debt, and admitted that
she had lied about this to the police
during the initial investigation.
Armed with this evidence, the investi-
gator confronted Simon who con-
fessed to the murders. Within 24
hours of Simon’s confession, Porter
was released. A man who spent 16
years in prison, and who had already
been fitted for his coffin, was now rec-
ognized to be completely innocent.
The fortuities that led to this exonera-
tion are many, including the facts that
Porter obtained his last-minute stay
on grounds unrelated to his inno-
cence, that Professor Protess had the
time to take on this particular case,
that Alstory Simon had become es-
tranged from Inez Jackson who was
now willing to tell the truth, and that
Alstory Simon was willing to confess.
In the cases of Rolando Cruz and
Alejandro Hernandez, the true
killer was apprehended on a rape-
murder very similar to the Nicarico
rape-murder for which Cruz and
Hernandez had been sentenced to
die.® During the course of plea bar-
gaining over a series of rapes and
murders, this man, Brian Dugan, ad-
mitted sole responsibility for the
Nicarico crimes and offered the au-
thorities highly detailed facts cor-
roborating his account. Even with
this admission, and with physical evi-
dence connecting Dugan to the
crime, the authorities who had put
Cruz and Hernandez on death row
refused to accept Dugan’s statement
and persisted in their contention
that Cruz and Hernandez were
guilty. Yet, the Dugan statements
turned the case into a cause celebre,
and the efforts of many volunteer
lawyers and investigators ultimately
led to Cruz’s acquittal and the drop-
ping of charges against Hernandez.
Far from cases in which the system
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worked, the exoneration of Cruz
and Hernandez can be tied directly
to the fortuity of Brian Dugan hav-
ing been apprehended and having
decided to admit his lone responsi-
bility for all the rapes and murders
he had committed. One can hardly
assume that this sort of event will oc-
cur each and every time the system
convicts an innocent defendant.

For Joseph Burrows, the road to
exoneration began when one of the
prosecution’s key witness admitted
that she had lied at trial and that she
alone was guilty of the crime.’ The
physical evidence in the 1988 murder
had always pointed to this woman,
Gayle Potter, but she cut a deal with
the prosecution and testified against
Burrows, who was sentenced to
death. Years later, Burrows’s lawyers
discovered a letter Potter had written
asking a friend to testify falsely to sup-
port her account implicating Bur-
rows. Confronted with the letter, Pot-
ter admitted that she had falsely
accused Burrows to minimize her
own culpability and that she had
committed the murder alone. Based
on this startling new evidence,
Burrows’s conviction was vacated and
he was released in 1995 when the
prosecution announced that it would
not retry him. Burrows’s life had
been saved because a letter from his
accuser happened to have been lo-
cated and the accuser was willing to
admit that she lied. Hardly events
that are likely to repeat themselves
very often.

In Gary Gauger’s case, the fortui-
ties that led to the dropping of
charges against him were truly ex-
traordinary." Gauger had been con-
victed of killing his parents and had
been sentenced to death. The trial
judge later reduced this sentence to
life imprisonment without parole.
On appeal, Gauger was granted a
new trial because the interrogation
that led to his supposed confession
was held to have violated his Fourth
Amendment rights.

The prosecution, however, de-
cided not to go forward with a retrial
because new evidence had emerged
that exonerated Gauger and impli-
cated two members of the Outlaws

86 Judicature

motorcycle gang. This evidence was
developed by the United States Bu-
reau of Alcohol, Tobacco and Fire-
arm, which was investigating the Out-
laws in relation to their violent war
with the Hells Angels. As it hap-
pened, the ATF wiretap picked up
two Outlaws boasting about having
murdered the Gaugers and relishing
the fact that they would never be
caught because the Gaugers’ son had
been convicted. These two men have
now been convicted in federal court.
Had it not been for this fortuitous
wiretap there is strong reason to be-
lieve that the prosecution would have
proceeded to retry, and possibly re-
convict, Gary Gauger for the very
crime that rendered him an orphan.

Obviously, this kind of new evi-
dence is rare indeed. In each of these
cases, a true killer admitted to a
crime even though he or she was un-
der no official suspicion. That these
events occurred in time to save the
lives of these seven condemned in-
mates generates no reason for confi-
dence that this evidence will always,
or even usually, emerge in time to
save the life of an innocent person on
death row. We have no way of know-
ing how many innocent defendants
have gone to the execution chamber
because, in their case, the true killer
has not confessed in time. It would be
grave error, though, to delude our-
selves into believing that this never
happens because the miracles of the
sort described above occur in each
and every case of a wrongful convic-
tion.

Compelling new evidence im-
peaching the prosecution’s witnesses.
Perry Cobb and Darby Tillis were ex-
onerated only after a new witness
emerged with evidence that de-
stroyed the credibility of the
prosecution’s chief witness.'? That
witness, Phyllis Santini, had testified
that she drove Cobb and Tillis to the
crime scene and waited outside while
they robbed and murdered two store-
keepers. Although the first two trials
ended in hung juries, Cobb and Tillis
were both convicted and sentenced
to death by the jury at their third
trial.

After the Illinois Supreme Court
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Rolando Cruz

reversed on various procedural
grounds, the prosecution readied it-
self for a fourth trial. This is where
serendipity played its role. A man
named Michael Falconer happened
to read an article about the case and
recalled that he had worked with
Phyllis Santini many years earlier in a
factory.’* More significantly, Fal-
coner recalled that Santini had ad-
mitted to him at that time that she
had falsely implicated two men in a
murder in order to protect her boy-
friend and herself, who were actually
guilty. Falconer had dismissed this as
idle talk, but now realized that
Santini was indeed the key witness in
the murder prosecution of two men.

Falconer’s having read this article

10. See generally Bils, Chicago Tribune, Sept.
9, 1994, at 1; Bils, Woman Says She Killed Man; Con-
Jession May Set Inmate Free, Chicago Tribune, July
27, 1994, at 1; People v. Burrows, 172 1ll. 2d 169,
665 N.E.2d 1319 (1996); People v. Burrows, 148 I11.
2d 196, 592 N.E.2d 997 (1992).

11. See generally Daly, Biker Is Convicted of '93
Killings of Richmond Couple, Chicago Tribune,
June 16 2000, at Metro 3; Starks, Gang Member
Admits Killing Couple, Chicago Tribune
(McHenry Edition) March 5, 1999, at 1;
Quintanilla, Gauger Set Free in Killing of Payents,
Chicago Tribune (Northwest Edition), Oct. 5,
1996, at 1.

12, See generally Myers, 4 Years On Death Row,
Trial After Trial, It All Became a Painful Joke, Chi-
cago Tribune, Sept. 4, 1998, at 1; http://
www.law.northwestern.edu/depts/clinic/wrong-
ful/exonerations/ cobb.htm; People v. Cobb, 97 I11.
2d 465 (1983).
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Alejandro Hernandez

was not the only piece of good for-
tune that saved Cobb and Tillis,
though. The other fortuity related to
Falconer’s particular credibility-he
himself was serving as a prosecutor
in a neighboring county. Although a
fourth trial ended in a hung jury,
Cobb and Tillis were acquitted at
their fifth trial. Had Falconer not
read that issue of the newspaper, or
had Falconer not been employed as
a prosecutor, Cobb and Tillis would
still have been innocent, but there is
little reason to believe they would
ever have been exonerated.
Similarly, with respect to Cruz and
Hernandez, one of the factors lead-
ing to their exoneration was the ad-

13. See Skelly, Death Derailed/Supreme Court Halts
Railroad to the Chair, Chicago Lawyer, November
1983, at 5.

14. See Possley, The Nicarico Nightmare: Admitted
Lie Sinks Cruz Case, Chicago Tribune, Nov. 5,
1995, at 1.

15. See generally Mills and Armstrong, Yet An-
other Death Row Inmate Cleared, Chicago Tribune,
May 18, 1999, at 1; Martin, New Trial Likely in
1985 Murder of Young Mother; DNA Test Gives Death
Row Inmate Hope, Chicago Tribune, July 9, 1997,
at 1; http://www.law.northwestern.edu/depts/
clinic/wrongful/exonerations/jones.htm; People
v. Jones, 156 111, 2d 225 (1993).

16. See Fegelman and Miller, After 4 Released in
1978 Slayings, 3 Others Accused; Confessions, DNA
Aid Case, Chicago Tribune, July 4, 1996, at 1. See
also supran. 7.

17. See Gregory and Gorner, Cruz Didn’t Rape
Nicarico, DNA Expert Says; But Prosecutors Not
Moved by New Tests, Chicago Tribune, Sept. 23,
1995, at 1.

LOREN SANTOW

mission of a Sheriff’s Lieutenant,
James Montessano, that he could not
have been party to a key May 9, 1983
conversation with two other detec-
tives.!* These two detectives, who
claimed to have heard what
amounted to a confession from Cruz
but failed to make any record of it for
18 months, had consistently ex-
plained that they called Montesanno
at home that evening and he in-
structed them on how to proceed. At
one earlier hearing, Montesanno
had backed the officers on this, add-
ing great credibility to their other-
wise dubious account. Yet, at Cruz’s
third trial Montesanno informed the
court that this account was clearly
false~that no such telephone conver-
sation had ever taken place. Fortu-
itously, the lieutenant was not simply
asking the trier of fact to trust his
memory. Rather, he produced credit
card statements from 12 years earlier
proving that he was vacationing with
his family in Florida during the en-
tire week in question. Any system that
must rely on a law enforcement offi-
cial to recant his earlier testimony,
and to have 12-year-old credit card
statements to back up his recanta-
tion, is hardly a system that can be
said to be working.

DNA results. Finally, several of the
cases involved exoneration through

the results of DNA testing. In each of
these the defendant is alive today in
whole or in part because there hap-
pened to be biological evidence avail-
able and that evidence was suscep-
tible to testing.

Ronald Jones was convicted and
sentenced to death for a rape and
murder.'> For years, Jones’s attorney
sought DNA testing to prove Jones’s
innocence, but the prosecutors de-
clined to cooperate and the lower
courts refused to order such testing.
Finally, after the Illinois Supreme
Court ordered the testing, the results
exonerated Jones completely. Be-
cause the evidence clearly estab-
lished that the victim had been raped
at the time of the murder, and that
the crimes were committed by a lone
perpetrator, the prosecution agreed
to drop all charges against Jones.

To appreciate the fortuitous na-
ture of this exoneration one must ask
the following question: What if the
victim had not been raped, and had
only been murdered? Jones would
still have been equally innocent, yet
there would have been no DNA evi-
dence to prove his innocence. Like
so many other wrongly convicted de-
fendants who were cleared by DNA,
Jones owes his life to the fact that the
true perpetrator raped the victim be-
fore he killed her.

Dennis Williams and Verneal
Jimerson also benefitted from this
fact. The DNA results in their case—
conducted 18 years after the crime—
corroborated the confessions of the
true killers and excluded Williams,
Jimerson, and two other men with
whom they had originally been
charged.'®

Similarly, the cases of Rolando
Cruz and Alejandro Hernandez got a
great boost when DNA results ex-
cluded them and showed that Brian
Dugan, the man who admitted lone
responsibility for the rape-murder, fit
the DNA profile of the person who
committed the rape.”’

In each of these cases, the innocent
were freed, at least in part, because
DNA testing was possible. DNA testing
is an option in only a small minority of
capital cases, however. Most capital
cases yield no biological evidence sus-
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ceptible to forensic analysis. To be
sure, DNA evidence is a wonderful
tool in cases in which it is possible,
and it is critical that testing be made
available in all such cases. It is impera-
tive, though, that we not fall into the
trap of treating DNA testing as a pana-
cea for the wrongful conviction crisis.
The risk of condemning the innocent
is notrestricted to cases in which DNA
can later exonerate the defendant.
(For example, only 12 of the 101 ex-
onerations reported nationally have
involved exculpatory DNA evidence.)
DNA highlights problems in the sys-
tem, it does not solve those problems
and most certainly does not prove that
the system works.

Indeed, even in cases involving
rape—where biological evidence is
typically present—the fact that such
testing can be carried out depends on
a series of fortuities. First and fore-
most, it depends on the law enforce-
ment agencies’ or the courts’ having
retained the evidence. This is not al-
ways the case. Indeed, when dealing
with cases that are 15 or 20 years old it
is quite common to learn that evi-
dence has been lost or destroyed.
Even if the evidence can be located,
moreover, it is frequently too deterio-
rated to allow for forensic testing.
Thus, each of these DNA exonera-
tions is itself a reflection of a series of
fortuities including (a) the presence
of biological evidence in the first
place; (b) the preservation of that evi-
dence; and (c¢) the condition of the
evidence. It is unreasonable to believe
that all wrongly convicted defendants
are the beneficiaries of all these fac-
tors falling into place. Instead, com-
mon sense makes clear that there are
many innocent defendants who will
never benefit from DNA testing. With
so much turning on luck and seren-
dipity, it is impossible to classify these
cases as ones in which the system
worked.

Where the system worked

In contrast to the 10 cases described
above, where various miracles and
fortuities occurred before the inno-
cent defendant was killed, there are
three cases in which defendants were
exonerated because the conven-
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Stel)en Smith

tional system of appellate review
worked. Even two of these cases, how-
ever, were affected by some external
forces that cannot be relied upon to
exert energy in most cases.

Steven Smith was convicted and
sentenced to death based on the tes-
timony of Debrah Caraway, who
claimed that she witnessed the mur-
der of an off-duty assistant warden
outside a Chicago bar."® There were
several problems with Caraway’s testi-
mony, including the fact that her de-
scription of the murder was dramati-
cally inconsistent with the actual
facts. According to Caraway, the vic-
tim was standing alone when Smith
approached him and fired shots. The
evidence was clear, though, that the
victim was standing with two other
men when he was shot. Despite the
inconsistency, and despite the fact
Caraway admitted she had been
smoking crack cocaine that night,
the Illinois Supreme Court ruled in
1990 that the evidence was sufficient
to convict Smith. The court ordered
a new trial, however, because the jury
had been told prejudicially about
Smith’s gang affiliation. On retrial, a
jury again convicted Smith based on
Caraway’s testimony. When Smith ap-
pealed this time, though, a unani-
mous Illinois Supreme Court ruled
in 1999 that Caraway’s testimony was
insufficient to support a conviction.
Hence the court freed Smith.

This was not a case in which any
new evidence emerged exculpating
Smith. In this sense, this was a case in

Volume 86, Number 2 September-October 2002

Hei nOnl i ne --

LOREN SANTOW

which forces intrinsic to the system
functioned. It is important to note,
however, that there was a remarkable
change in the Illinois Supreme
Court’s view of the same evidence be-
tween its first opinion in 1990 and its
second opinion in 1999. The court
went from unanimously finding the
evidence sufficient to unanimously
finding the evidence insufficient. It is
likely that this change reflected a
newfound consciousness about the
risk of wrongful convictions. In the
decade between the two opinions in
Smith, 10 men had been freed from
death row and surely the justices of
the Illinois Supreme Court had be-
come more sensitive in the interven-
ing nine years about the fact that in-
nocent people can be convicted and
sentenced to death. Thus, while the
Smith case is certainly one in which
the system worked, it is also a case
where the court was conditioned by
all of the cases in which external
forces had exposed the epidemic of
wrongful convictions in capital cases.

Steven Manning is another case in
which it appears that the system itself
worked.! Manning was convicted
and sentenced to death based prima-
rily on the testimony of Thomas Dye,
a jailhouse snitch, who claimed that
Manning had confessed having com-

18. See generally Armstrong and Lighty, Death
Row Conviction Thrown Out; 11" Reversal in 12
Years Will Free Chicago Man, Chicago Tribune,
Feb. 20, 1999, at 1; People v. Smith, 185 I11. 2d 532
(1999); People v. Smith, 141 111. 2d 40 (1990).
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Carl Lawson

mitted the murder. The prosecutors
had wired Dye but none of his con-
versations with Manning contained
anything incriminating about the
murder in question. Nonetheless, the
case went to trial and Manning was
convicted and sentenced to death
based on the testimony of Dye and
testimony from the victim’s wife that
he was in fear of Manning.

The Illinois Supreme Court
granted Manning a new trial in 1998
based on the erroneous admission of
the victim’s wife’s testimony and the
tapes that prejudicially implicated
Manning in some other crimes unre-
lated to the murder for which he was
being charged. As prosecutors began
the process of preparing the case for
retrial, the Chicago Tribune published
an extensive series of articles on prob-
lems affecting capital punishment in
Illinois, one of which focused prima-
rily on Tommy Dye’s role as a snitch in
the Manning case.?* In January 2000,
prosecutors announced that they
would not retry Manning.

19. See generally Mills and Armstrong, Another
Death Row Inmate Cleared, Chicago Tribune, Janu-
ary 19, 2000, at 1; http://www.law.northwestern.
edu/depts/clinic/wrongful/exonerations/
manning.htm; People v. Manning, 182 1l1l. 2d 193
(1998).

20. See Mills and Armstrong, The Inside Infor-
mant; The Failure of the Death Penalty in Illinois, Chi-
cago Tribune, Nov. 16, 1999 at 1.

21. See generally Goodrich, Suspect Innocent in
Death of Child; He Faced Death Row Through Three
Trials, St. Louis Post-Dispatch, Dec. 13, 1996 at
1A; http://www.law.northwestern.edu/depts/
clinic/wrongful/exonerations/lawson.htm;
People v. Lawson, 163 1. 2d 187, 644 N.E.2d 1172
(1994).
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As with Stephen Smith’s case, this
is a case in which a condemned in-
mate was cleared without any signifi-
cant external new development. At
the same time, it would appear naive
to divorce the decision not to retry
Manning from the very changed pub-
lic mood about wrongful convictions
and the death penalty, as well as the
pressure brought to bear by the
Tribune’s focus on the case. In this
sense, Manning was, at the very least,
an indirect beneficiary of all the ex-
trinsic fortuities that led to the spate
of exonerations.

Of all the Illinois exonerations,
Carl Lawson’s case appears to be the
best example of the system working
well, without extrinsic intervention
or newly discovered evidence.?!
Lawson was convicted and sentenced
to death for the murder of an 8-year-
old based largely on evidence that
Lawson’s bloody shoe print was
found at the crime scene. Lawson ad-
mitted that the shoe print was his, but
explained that, like everyone else in
the neighborhood, he had gone to
the crime scene upon hearing that
the boy had been killed.

At trial, a prosecution expert testi-
fied that this shoe print was left at the
time of the murder, not at the later
time that Lawson claimed to have
been there. Although Lawson sought
funds from the trial court to hire his
own expert, the court refused that
request. The Illinois Supreme Court
reversed, holding that Lawson was
unconstitutionally deprived of his

right to hire an expert, and that his
lawyer was laboring under a conflict
of interest.

Upon retrial, Lawson presented
the testimony of an expert who con-
cluded that weather conditions
would have kept the blood from dry-
ing and that Lawson’s account of hav-
ing left the shoe print after the body
was discovered was entirely consis-
tent with the physical evidence.
Lawson’s first retrial ended in a hung
jury, voting 11 to 1 for acquittal.
Lawson was retried again, and was ac-
quitted by the jury. Hence, this is the
one case in which it appears that the
system of appellate review and trial by
jury led to the exoneration without
the outside intervention of external
forces or the fortuitous discovery of
new evidence.

*okk

The 13 exonerations of inmates who
were condemned to die in Illinois
prove many things about the capital
justice system. On one level, the ex-
onerations reveal the inherent falli-
bility of any human enterprise, in-
cluding capital punishment. On
another level, the exonerations re-
veal problems with respect to unre-
corded confessions, eyewitness iden-
tification, jailhouse snitches, bad
lawyering, prosecutorial miscon-
duct, and various other vices that
plague the criminal justice system.
There is much to be learned from
studying these cases carefully, and
they are important fodder for the
debate over whether the death pen-
alty is too flawed to fix. It is clear,
though, that these cases cannot rea-
sonably be interpreted as demon-
strating that the system works well at
uncovering wrongful convictions.
Ten of the 13 cases are the clear
products of extrinsic fortuities lead-
ing to exoneration. Without these
miracles, the system would have
killed innocent prisoners.

The frightening realization is that
for all the horror these 13 men lived
through, they are the lucky ones.
They could have ended up as other
innocent men and women most cer-
tainly have—executed without the
evidence of their innocence ever
emerging. &%
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Edward J. Devitt

nguished Service
to Justice Award

Nomunations now open

Nominations for the Twenty-first Annual Edward J. Devitt
Distinguished Service to Justice Award are now open. All federal
judges appointed under Article III of the Constitution are eligible.

The award includes an inscribed crystal obelisk and $15,000 made
available in the name of Edward J. Devitt, longtime Chief Judge of
the United States District Court for the District of Minnesota.

Any person or organization may submit a nomination.
Entries should be in writing and should set forth the nominee’s
accomplishments and professional activities that have contributed

PAST RECIPIENTS

U.S. Circuit Judge
Albert B. Maris

U.S. District Judge
Walter E. Hoffman

Special Award—
Chief Justice of the
United States
Warren E. Burger

U.S. Circuit Judge

Frank M. Johnson Jr.

U.S. District Judge
William J. Campbell

Special Award—
U.S. Circuit Judge
Edward A. Tamm

U.S. District Judge
Edward T. Gignoux

U.S. District Judge
Elmo B. Hunter

Joint Recipients—
U.S. Circuit Judge
Elbert Parr Tuttle
and

U.S. Circuit Judge

John Minor Wisdom
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U.S. District Judge
Gerhard A. Gesell

U.S. Circuit Judge
James R. Browning

U.S. District Judge
Hubert L. Will

U.S. Circuit Judge
Joseph E Weeis Jr.

U.S. District Judge
Jack B. Weinstein
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U.S. District Judge
Milton Pollack

U.S. Circuit Judge
John C. Godbold

U.S. Circuit Judge
Collins J. Seitz

U.S. Circuit Judge
Damon J. Keith

U.S. Circuit Judge
Richard S. Arnold
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U.S. District Judge
James Lawrence King
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U.S. Circuit Judge
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U.S. Circuit Judge
Diana E. Murphy

U.S. Circuit Judge
Edward R. Becker
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WHAT CAN WE LEARN
FROM OTHER

NATIONS

ABOUT THE PROBLEM
OF

WRONGFUL
CONVICTION?

By C. Ronawp Husr

he public policy salience of
wrongful conviction has re-
cently grown in the United
States and many other nations. The
increasing awareness of this issue by
citizens and policy makers has been
closely linked to the highly publi-
cized post-conviction DNA exonera-

C. RONALD HUFF is dean of the School
of Social Ecology and professor in

the Department of Criminology, Law

and Society at the University of
California, Irvine. (rhuff@uci.edu)

tions of individuals who served long
prison sentences (especially in the
United States) and the increasing
abolition of or moratoria on the use
of the death penalty.

Death penalty abolition/morato-

" HOLY QAOT 166+

Examining procedures in other countries
where wrongful conviction rates appear to be
lower may offer some lessons for the U.S.

ria have resulted from humanitarian
and due process and equal protec-
tion concerns. The gravity of these
concerns is made clear by studies in-
volving the possibility of error in
capital cases. In their seminal study,
Bedau and Radelet' argued that at
least 23 innocent persons have al-
ready been executed in the United

States, and in a more recent and
highly publicized study examining
thousands of capital sentences over a
23 year period (1973-1995), Liebman

1. Bedau and Radelet, Miscarriages of Justice in
Potentially Capital Cases, 40 STaANFORD L. Rev. 21-
179 (1987). Also see Radelet, Bedau, and Putnam,
IN SpiTE OF INNOCENGE (Boston: Northeastern Uni-
versity Press, 1992).
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et al? found serious, reversible errors
in nearly 7 of every 10 cases. The
great majority of those who are
wrongfully convicted do not face the
death penalty or life in prison, but
such errors often result in many years
of unwarranted punishment and seri-
ous damage to the lives of the wrong-
fully convicted, while the actual of-
fenders in these cases are free to
commit additional crimes.

While the past decade has
brought significant growth in the
literature on the subject of wrongful
conviction, nearly all research and
discussion has been in the context
of individual cases occurring within
a single nation. This article will fo-
cus on wrongful conviction from
the perspective of public policy is-
sues that might usefully be viewed in
a cross-national context. It is often
the case that the best way to improve
our understanding of our own na-
tion, culture, or criminal justice sys-
tem is to view it in the context of
other nations, cultures, and systems
of justice.

“Wrongful Conviction”

There are a number of ways to define
“wrongful conviction.” Consider, for
example, the following excerpt from a
very thoughtful and carefully written
report of the Law Commission of New
Zealand addressing the issue of com-
pensation for wrongful conviction:

. . . Potentially, claimants for compensa-
tion could include all those:

¢ arrested, detained in custody and re-
leased without charge;

¢ held in custody and charged, but
whose charges are dropped before their
first court appearance;

¢ denied bail and remanded in cus-
tody, but acquitted at trial;

* convicted and imprisoned, but ac-
quitted on appeal;

¢ convicted and imprisoned having ex-
hausted rights of appeal, but who are
later pardoned, or have the conviction
quashed without an order for retrial, or
are acquitted on a retrial following a re-
ferral by the Governor-General . . .

New Zealand decided that com-
pensation would be paid only to
those fitting the last category, and the
Law Commission’s report defined
“wrongful conviction” and “wrongful

92 Judicature

prosecution”as “. . .the conviction or
prosecution on indictment of a citi-
zen who is innocent. .. “®

Another attempt to define wrong-
ful conviction (also in the context of
compensation) can be found in a re-
cent amendment to the Council of
Europe’s Convention for the Protec-
tion of Human Rights and Funda-
mental Freedoms:

Article 3 - Compensation for Wrongful
Conviction

When a person has by a final decision
been convicted of a criminal offence and
when subsequently his conviction has
been reversed, or he has been pardoned,
on the ground that a new or newly discov-
ered fact shows conclusively that there
has been a miscarriage of justice, the per-
son who has suffered punishment as a re-
sult of such conviction shall be compen-
sated according to the law or the practice
of the State concerned, unless it is
proved that the non-disclosure of the un-
known fact in time is wholly or partly at-
tributable to him.*

In addressing this definitional is-
sue, colleagues and I have said: “Con-
victed innocents . . . are people who
have been arrested on criminal
charges . . . who have either pleaded
guilty to the charge or have been
tried and found guilty; and who, not-
withstanding plea or verdict, are in
fact innocent.” Others have in-
cluded cases in which charges were
dropped without retrial or those in
which convictions were overturned
in court and the defendant was
found not guilty. Our definition ex-
cluded many cases where the convic-
tion was overturned and either the
charges were dropped or the defen-
dant was found not guilty, because
neither of those outcomes by itself
establishes innocence beyond a rea-
sonable doubt. A not guilty finding
does not necessarily mean that the
person was actually innocent.

Estimating the magnitude

No systematic data on wrongful con-
viction are kept in the U.S. and cer-
tainly it is not possible at this point
to estimate accurately or compare
the magnitude or frequency of this
problem across jurisdictions.® In
fact, estimating the extent to which
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wrongful conviction occurs is a
much greater challenge than esti-
mating the true incidence rate of
crime, since victimization surveys
(including cross-national surveys)
have greatly facilitated the latter
task, allowing us to extrapolate be-
tween official crime reports and vic-
timization data. No similar credible
methodology has been developed to
estimate the true extent of wrongful
conviction, since many cases go un-
discovered and since analogous sur-
veys of prisoners, for example,
would lack public credibility.

In the previously referenced study,
my colleague and I conducted a sur-
vey, utilizing an intentionally conser-
vative Ohio sample dominated by
prosecutors, judges, and law enforce-
ment officials, and a national sample
of attorneys general. The total
sample size was 353 and we received
229 responses (a 65 percent response
rate). We asked our sample to estimate
what proportion of all felony convic-
tions resulted in wrongful convic-
tions. Of those who provided an esti-
mate, 72 percent said that wrongful
conviction occurs in less than 1 per-
cent of all felony cases. To be conser-
vative, we took the midpoint of the

2. Liebman, Fagan, West, and Lloyd, Capital At-
trition: Error Rates in Capital Cases, 78 TEX. L. REv.
1839-1865 (2000).

3. The Law Commission (New Zealand), Com-
pensation for Wrongful Conviction or Prosecution
(Preliminary Paper 31) (Wellington, New
Zealand, April 1998).

4. Council of Europe, Protocol No. 7 to the Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms, as amended by Protocol No. 11
(Strasbourg, France, November 1, 1998).

5. Huff, Rattner, and Sagarin, ConvicTED BUT
INNOCENT: WRONGFUL CONVICTION AND PUBLIC
PoLicy 10 (Thousand Oaks, CA: Sage Publica-
tions, 1996).

6. Note that there are informal estimates such as
one cited by a senior analyst in the Research
Branch of Canada’s Library of Parliament:

“...Ithas been claimed that in Great Britain,
the wrongful conviction rate may be as high as
.1%—or one out of every thousand people.
Another estimate is that there may be 15 cases of
wrongful conviction each year in Great Britain. . .
There are no similar estimates of the number of
wrongful convictions in Canada. An official with
the Department of Justice recently estimated that
the Department receives about 30 applications
a year for the review of criminal convictions
.. ”(Rosen, Wrongful Convictions in the Criminal
Justice System, Ottawa, Canada, January 1992, at
1). The estimate of 15 cases per year in Great
Britain appears to correspond fairly well with the
known cases of wrongful conviction reported by
the Criminal Cases Review Commission, infra n.
20. (67 convictions quashed in four years).
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category of response they selected
(“less than 1%”) and decided to see
what it would really mean if the U.S.
criminal justice system is, indeed,
99.5 percent accurate and errs in
only 1/2 of 1 percent of all felony
cases.

Based on the most recent data
available (Uniform Crime Report
data for 1999), there were about 2.3
million arrests for index crimes
alone. We know that about 70 per-
cent of those arrested are ulti-
mately convicted (about 1.5 mil-
lion). Therefore, if we assume that
the system is 99.5 percent accurate,
we can estimate that about 7,500
persons arrested for index crimes
were wrongfully convicted in the
United States in 1999. Thus, it is
clear that the U.S. has such a large
base rate of arrests for serious
crimes that only a small error rate
will produce thousands of wrongful
convictions each year.”

Also, Scheck, Neufeld, and Dwyer
recently reported that in DNA testing
conducted in 18,000 criminal cases,
more than 25 percent of prime suspects
were excluded prior to trial.® Since
the great majority of criminal cases
do not produce biological material to
be tested, one can only speculate as
to the error rate in those cases. These
findings raise serious questions about
the accuracy of the U.S. criminal jus-
tice system.

7. Huff, Rattner, and Sagarin, supra n. 5. Also
see Huff, Wrongful Conviction and Public Policy: The
American Society of Criminology 2001 Presidential
Address, 40 CRiMINOLOGY 1-18 (2002).

8. Scheck, Neufeld, and Dwyer, AcTUAL INNO-
CENCE (New York: Doubleday, 2000).

9. See, for example, data provided by Great
Britain’s Criminal Cases Review Commission, in-
Jfran. 20, and by a senior analyst for Canadian
Parliament (supran. 6).

10. U.S. Department of Justice, Bureau of Jus-
tice Statistics, WORLD FACTBOOK OF CRIMINAL JUs-
TICE SysTEMs (Washington, DC: Bureau of Justice
Statistics, 1993; revised 2001).

11. Based on Biles, World Factbook of Criminal
Justice Systems: Australia (Washington, DC: Bu-
reau of Justice Statistics, 1993).

12. Note that electronic recording of interro-
gations is now either common or mandatory in
England and Canada, as well as Australia. One is-
sue that has arisen, however, involves the deci-
sions as to when the videotaping is to begin and
whether it must be continuous or may be inter-
rupted. These, of course, are very important deci-
sions. See Westling and Waye, Videotaping Police In-
terrogations: Lessons from Australia. 25 Am. J. Crim.
L. 493-543 (1998).

Causes

The corpus of extant research has
demonstrated that the causes of
wrongful conviction include eyewit-
ness error; overzealous law enforce-
ment officers and prosecutors who
engage in misconduct, including with-
holding evidence; false/coerced con-
fessions and suggestive interroga-
tions; perjury; misleading lineups;
ineffective assistance of counsel; inap-
propriate use of informants or
“snitches”; community pressure for a
conviction; forensic science errors, in-
competence, and fraud; and the “rati-
fication of error” (the tendency to
“rubber stamp” decisions made at
lower levels as cases move up through
the system).

Usually, more than one factor con-
tributes to the error and there are in-
teraction effects among these factors.
For example, police or prosecutorial
overzealousness might be combined
with prosecutorial withholding of im-
portant evidence and the inappropri-
ate use of jailhouse “snitches”—all
occurring in a case in which the de-
fendant has inadequate assistance of
counsel, thus impeding his/her abil-
ity to discover these errors.

Cross-national considerations

A major unanswered question is the
extent to which variations across
criminal justice systems (and the
sociopolitical contexts in which they
are embedded) might account for
some of the perceived cross-national
variance in the frequency of wrongful
convictions. Recognizing that avail-
able data are inadequate to know de-
finitively the relative rates of wrong-
ful conviction across nations, there
are, nonetheless, empirical data for
the U.S. that suggest that the prob-
lem is more significant than has been
reported elsewhere, although this is
subject to empirical confirmation
when better data become available.
Based on known cases of wrongful
convictions and post-conviction DNA
exonerations (including death pen-
alty cases, as noted above), the error
rate in the U.S. appears to exceed the
frequency of known errors in other
nations that have established proce-
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dures for reviewing cases involving
potential wrongful convictions.®

It may be instructive, therefore, to
assess some of the major features of
other criminal justice systems to de-
termine what aspects of those systems
might, hypothetically at least, pro-
vide additional protections against
(or risks of) wrongful conviction
when compared with the United
States. Fortunately, a number of
scholars have provided valuable com-
parative information concerning
world criminal justice systems, and
the U.S. Bureau of Justice Statistics
funded a series of essays that pro-
vided an excellent basis for compar-
ing major aspects of more than 40
nations’ systems of criminal justice.!
Due to space limitations, the follow-
ing discussion will include only a few
nations, simply to illustrate some po-
tentially interesting variations.

Australia.” Australia has a federal-
ist government consisting of a na-
tional government and six state gov-
ernments; the states have been
mainly responsible for the develop-
ment of criminal law. The Australian
legal system, like that of the U.S. and
other nations that were formerly
ruled by the United Kingdom, main-
tains many vestiges of the British sys-
tem, although since 1963 Australian
courts have not regarded English
court decisions as having special rel-
evance for Australian cases. Australia
has an adversarial legal system, and
the presumption of innocence is
highly valued.

Police officers in Australia are gen-
erally permitted to stop and appre-
hend anyone who appears to be in
the act of committing or who is about
to commit an offense. They are also
generally allowed to make arrests
without warrants. Although the po-
lice must generally obtain a search
warrant from a judge or magistrate
before they can enter premises and
seize property, they are permitted to
seize illegal drugs and weapons with-
out first obtaining a warrant.

Importantly, confessions are now
routinely videotaped in cases involv-
ing allegations of serious offenses.'
The police conduct the necessary in-
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vestigation and file charges (some-
times with the involvement of the Di-
rector of Public Prosecutions) and
(except for one territory) prosecute
the case if it is in the lower courts.
The director may also decide that the
case should be heard on indictment
in a superior court, but if so, then a
preliminary hearing is held in a
lower court to determine whether
the evidence warrants going to trial.

The granting of bail is strongly pre-
sumed, but suspects charged with se-
rious crimes generally are held in
custody while awaiting trial. Accused
persons have the right to defend
themselves but generally prefer rep-
resentation in serious cases. The
High Court of Australia ruled that in
all cases involving allegations of seri-
ous offenses, the accused must have
access to legal advice. At trial, both
the prosecution and the defense may
question and cross examine wit-
nesses.

In 1993 a national system of free
legal aid was developed, based on a
means test and an assessment of the
case’s merits. As in the U.S,, legal aid
may be provided by either a public
defender or by the appointment of a
private legal representative. If the ac-
cused pleads guilty, a judge or magis-
trate may impose a sentence without
trial. If the accused pleads not guilty,
then an adversarial procedure deter-
mines whether the evidence supports
conviction. If the case involves a seri-
ous charge, it is heard in a higher
court, generally with a 12-person
jury.

At the sentencing stage, a judge or
magistrate determines the sentence
and in serious cases there is often an
adjournment, during which the pros-
ecution and the defense present
their positions regarding the appro-
priate sentence. In all but one juris-
diction, pre-sentence reports are pre-
pared to assist the judiciary, while in
South Australia victim impact state-
ments may also be submitted. Capital
punishment has not been carried out
since 1967 and has, along with corpo-
ral punishment, been abolished
throughout Australia.

France."”” The French political sys-
tem includes a central government
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with 22 regions and many other sub-
units of government that have a cer-
tain degree of local autonomy.
France’s criminal justice system has
evolved through a number of stages,
from accusatory to inquisitorial and
secret proceedings to the establish-
ment of a judicial system patterned
more closely after English law.

Police officers in France can stop
and arrest a suspect and take him/
her before a public prosecutor if they
observe an offense in progress or one
that has just been committed. In
making this arrest, officers are per-
mitted to conduct searches and sei-
zures of witnesses and suspects. Sus-
pects may be kept under observation
for 24 hours (48-96 hours in cases in-
volving drug trafficking/use or ter-
rorism) as long as the police have in-
formed the public prosecutor’s
office.

If a crime has not been directly ob-
served (in the U.S., this is called an
“on view arrest”) a preliminary inves-
tigation must be carried out by the
prosecutor’s office. In such cases, sus-
pects may only be detained if there is
incriminating evidence as deter-
mined by a “judiciary police officer.”
Following a period of 21 hours under
observation, suspects have the right
to ask for an attorney and to notify
their families of their detention. Sus-
pects may also be released on bail
from pre-trial detention, if autho-
rized by a judge.

The accused may obtain his/her
own lawyer or may have a state-ap-
pointed attorney. Judicial decisions
may also be appealed by the accused,
who may request a suspended sen-
tence until the appeal is decided.
The accused also has a specific right
to compensation if abuse takes place
during the period of custody. Prior to
trial, the police conduct a prelimi-
nary investigation under the direc-
tion of the public prosecutor. The ju-
dicial stage can be started by either
the public minister or by the victim,
with the public minister prosecuting
the accused and deciding whether
the case should be brought before a
judge (in about 15 percent of the
cases) or resolved without the judge’s
involvement. Victims may also bring
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a civil action against the suspect, thus
forcing the public prosecutor to take
action.

Magistrates have the power to ex-
amine the suspect by interrogation,
confrontation, and other means.
They may also arrest the suspect and
take him/her before a judge, at
which point the magistrate reads the
charge and the statement of the de-
fense. Judges must ultimately explain
the reasons for their final decisions.
Importantly, no “plea bargaining” is
permitted, since suspects are not al-
lowed to plead guilty. The judge who
determines the punishment also de-
termines how that punishment will
be implemented, with the accused,
the victim, and the public minister all
having input into the sentencing pro-
cess. In addition, expert witnesses are
given great deference in France. The
death penalty is not a sentencing op-
tion, having been abolished in 1981.

Spain.'* The political system of
Spain includes 17 regional govern-
ments and a central government,
which administers the police func-
tions except in Catalonia and the
Basque region. Spain has a legal sys-
tem that can be categorized as “Euro-
pean-Continental,” in which prosecu-
tion cannot occur unless behavior
has first been defined as criminal and
a penalty has been assigned to that
specific behavior. The investigative
process is the responsibility of a
judge, with the suspect being af-
forded substantial procedural rights.
Hearings are adversarial, in which
the prosecution is carried out by a
public attorney utilizing the findings
of the investigative judge. Hearings
are public and evidence is produced
in the presence of the accused, who
has the assistance of counsel and, if
necessary, a translator.

The Spanish criminal justice
system’s roots are in the Middle Ages
and can be traced to the German sys-
tem. It was later influenced heavily by
French rationalism in the 18" cen-

13. Based on Borricand, WorLD FACTBOOK OF
CRIMINAL JUSTICE SySTEMS: FRANCE (Washington,
DC: Bureau of Justice Statistics, 1993).

14. Based on Canivell, WorLD FACTBOOK OF
CRIMINAL JUSTICE SysTEMS: SPAIN (Washington, DC:
Bureau of Justice Statistics, 1993).
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tury and by significant liberal re-
forms in the 19" century, with these
reforms resulting in the adoption of
the first Spanish Penal Code in 1822,
anew Penal Code in 1848, and subse-
quent modifications.

Police in Spain are required to de-
tain anyone who is suspected of par-
ticipating in any act of delinquency
or who has escaped from prison or
who has committed a crime while in-
carcerated. In addition, they must de-
tain anyone accused of crimes that
are punishable by a prison term of six
or more years or of lesser crimes if, in
their judgment, the person will not
appear before the court when issued
a summons. Police are required to
obtain judicial warrants for search
and seizure in private residences un-
less the owner grants permission or a
crime is in progress.

The police are authorized to deal
with minor infractions themselves,
but more serious offenses must be

While the police in Spain may initiate the investigation, they
must report to the judge that this has happened within 24
hours of the time they begin the investigation.

taken before the courts. The accused
has the right to remain silent; to be
told the nature of the accusations; to
ask for evidence to be produced; to
have a speedy trial; and to request
specific counsel or have counsel ap-
pointed. Interestingly, it is reported
that most lawyers in Spain consider it
an honor to be asked to provide
counsel for the accused, even if they
know they will receive only a small
fee. Interrogation without counsel is
permitted if no lawyer has appeared
within eight hours of notification to
the local legal profession’s associa-
tion—and then only if the accused
consents. Detainees may also request
that family members or friends be in-
formed of their detention. They have
the right to an interpreter if needed,
as well as the right to have the assis-
tance of a physician. If the accused is
a minor, he/she has the right to have
parents or those with parental au-
thority be informed of the detention.
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During the proceedings, the ac-
cused can remain silent; can con-
front witnesses; can see the evidence;
can be defended by an attorney; and
can speak after all others have been
heard. The police assist the investi-
gating judge in preparing the case
for trial. While the police may initiate
the investigation, they must report to
the judge that this has happened
within 24 hours from the time they
begin the investigation. The public
attorney may also request that the
judge carry out the investigation.

Major offenses receive a two-part
trial involving an investigation stage
and a hearing stage, the latter being
conducted orally and open to the
public, although written briefs are
made and are attached to the pro-
ceedings. There are no alternatives
to trial, and most cases are decided
by trial. The accused may plead
guilty, and if their attorneys agree,
the case may be handled without a
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public hearing. However, in serious
cases where the public attorney asks
for a sentence of more than six
years, the accused may not plead
guilty and a public hearing must
take place. It is reported that ap-
proximately 20 percent of all ac-
cused plead guilty. Cases can also be
dropped if the allegations are not
proven by the investigation or when
the accused is clearly not respon-
sible (e.g., mental illness). Punish-
ments in Spain also do not include
the death penalty, which was abol-
ished by the 1978 Constitution. It
was seldom utilized even when au-
thorized, generally being commuted
instead to long-term prison sen-
tences.

Comparative observations

A number of questions can be asked
that suggest potentially fruitful lines
of inquiry in a cross-national study:

¢ Is there any evidence that the
compulsory videotaping of interro-
gations and confessions can be effec-
tive in reducing the problem of false
and coerced confessions that ulti-
mately lead to wrongful convictions?

¢ What role does the death penalty
play in producing wrongful convic-
tions? Does the existence of the
death penalty in the United States
encourage guilty pleas by innocent
defendants simply to avoid the death
penalty, in the hope that during their
imprisonment the truth will emerge?

¢ How, if at all, is the variation in
the permissive use of warrantless
searches and seizures related to
wrongful conviction?

¢ How does the quality of legal
representation for the accused com-
pare across nations? Why do attor-
neys in Spain apparently regard it as
an honor to represent the accused,
and does that translate into superior
performance by those attorneys?
What is it about the culture of the
legal profession in Spain that has
enabled this apparent sense of
honor to develop?

® What is the comparative contri-
bution of plea bargaining in generat-
ing wrongful convictions? France
does not allow plea bargaining and
Spain allows guilty pleas only when
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the accused may be facing a sentence
of six years or more (only about 20
percent plead guilty, reportedly).
What impact do these policies have
on the error rates in those nations, as
compared with the U.S.?

* Where interrogations are permit-
ted without attorneys being present
(in Spain, for example, after eight
hours have passed and no attorney
has appeared despite a request to the
legal aid office), do those interroga-
tions lead to a higher incidence of
error?

Public policy recommendations

The growing importance of wrongful
conviction demands a commensurate
and thoughtful public policy re-
sponse in the United States. Space
limitations preclude a comprehen-
sive discussion of reforms that are
needed, but in the context of this ar-
ticle the following are among the
most important recommendations,
based on existing research.

Compensation. Those who are
wrongfully convicted are victims.
They are victims of a criminal jus-
tice system that is supposed to pro-
tect them but has, instead, errone-
ously imposed on them the
authority and power of the state, of-
ten depriving them of their liberty
or even their lives. About four de-
cades ago, New Zealand became a
pioneer in developing a national
system of crime victim compensa-
tion. Let us return for a moment to
the aforementioned report of the
Law Commission of New Zealand, as
the Commission pondered the ap-
propriateness of compensating the
wrongfully convicted:

The essence of a free society is the right
of a law-abiding citizen to freedom of ac-
tion without exposure to interference
by the state. Deprivation of that right by
arrest or imprisonment is, in general,
justifiable only when that citizen has en-
gaged in conduct so damaging to the in-
terests of others, or society as a whole, as
to warrant application of the criminal
law . . . Conviction and imprisonment
bring with them . . . drastic conse-
quences. Apart from loss of liberty, the
harshness and indignities of prison life,
and suspension of voting rights, impris-
onment often involves loss of livelihood
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and future employment prospects; loss
of one’s home and other personal prop-
erty; breakup of family, the loss of chil-
dren, and other personal relationships;
and stigmatisation and damage to repu-
tation. . .*°

My interviews with the wrongfully
convicted, as well as the published
work of others, support all of the Law
Commission’s observations concern-
ing the impact of wrongful convic-
tion—especially incarceration for a
significant period of time.

To address these problems, states
should enact measures (as New
Zealand did in 1998) to fairly com-
pensate those who are wrongfully
convicted, at least those who serve
time in prison following their convic-
tions. The proposed Innocence Pro-
tection Act of 2001 addresses this ob-
jective, as noted below (also see page
121). States should also assign a “case
manager” for each of these individu-
als and make available to them and
their families a full range of counsel-
ing, social services, and employment
assistance to help reintegrate them
into society.

The death penalty. Since all convic-
tions are based on a probabilistic as-
sessment of guilt and are subject to
error, they ought to be reversible, al-
lowing the innocent person to be
freed and compensated. All criminal
sentences except the death penalty
allow this opportunity, but execution
of the innocent forecloses this op-
tion. Therefore, the death penalty in
the U.S. should be abolished and re-
placed by prison sentences of 20 or
30 years or life without parole, de-
pending on the facts of each case.
Samuel Gross recently found that a
majority of Americans surveyed, both
supporters and opponents of the
death penalty, indicated that the is-
sue of innocence caused them con-
cern about the propriety of the death
penalty.'®

Finally, abolition of the death pen-
alty would bring the U.S. in line with
other nations. Such abolition is, for
example, a requirement of member-

15. Supran.3, at 1.

16. Gross, Update: American Public Opinion on the
Death Penalty—1It’s Getting Personal, 83 CORNELL L.
Rev. 1448-1475.
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ship in the European Union and Rus-
sia has had a moratorium in place
since 1996. In fact, the existence of
the death penalty in the U.S. has cre-
ated a paradoxical situation in which
our government’s requests to other
nattons for the extradition of terror-
ists and other mass murderers will of-
ten be denied unless we can assure
those governments that the defen-
dants will not be executed—assur-
ances that we do not provide for
many of our own citizens facing the
death penalty, some of whom may
well be innocent.

The Innocence Protection Act.
Two important factors that can help
prevent wrongful convictions (and
exonerate the innocent) are DNA
testing of biological evidence and
improving the quality of legal repre-
sentation in the United States. Both
of these factors are addressed in the
proposed Innocence Protection Act
of 2001. This Act (currently S. 486 in
the Senate and H.R. 912 in the
House) represents a bi-partisan ef-
fort to reduce the risk of wrongful
conviction in capital cases, without
taking a specific position on the
death penalty itself (some promi-
nent supporters of this legislation
also support the death penalty).
This proposed legislation is de-
signed to:

* ensure that convicted offenders
can request DNA testing on evidence
from their case that is in the
government’s possession to prove
their innocence;

* help states provide professional
and experienced lawyers at every

17. Scheck and Neufeld, DNA and Innocence
Scholarship, in Westervelt and Humphrey, eds.,
WRrONGLY CONVICTED: PERSPECTIVES ON FAILED Jus-
TiICE (New Brunswick, NJ: Rutgers University
Press, 2001).

18. Reno, remarks at National Symposium on
Indigent Defense, Washington, DC, June 29,
2000.

19. Griffin, The Correction of Wrongful Convic-
tions: A Comparative Perspective. 16 Am. U. INTL. L.
Rev. 1241-1308 (2001).

20. Criminal Cases Review Commission, An-
nual Report 2000-2001 (London: Criminal Cases
Review Commission, June 18, 2001).

21. A colleague, Martin Killias (University of
Lausanne), and I are organizing an interna-
tional network of researchers and policy makers
who are interested in conducting research on
wrongful conviction. Interested persons may
contact either of us at: rhuff@uci.edu or

Martin.Killias@ipsc.unil.ch.

stage of a death penalty case;

® require states to inform juries of
all sentencing options, including the
option to sentence a defendant to life
imprisonment without the possibility
of parole;

¢ provide those who are proven in-
nocent after an unjust incarceration
some measure of compensation; and

¢ make sure the public has more
reliable and detailed information re-
garding the administration of the
nation’s capital punishment laws.

Those convicted of crimes where
biological evidence is available for
testing should be allowed to request
such tests and prosecutors should
agree to such testing. Also, biological
evidence in criminal cases should be
preserved for testing throughout the
duration of an offender’s sentence.
The rate of DNA exonerations
tripled between 1996 and 2000, and
further advances in forensic science
will continue to produce scientific
evidence of innocence in many cases.
And the quality of legal representa-
tion is critical, as noted by former At-
torney General Janet Reno:

... In the end, a good lawyer is the best
defense against wrongful conviction,
and, I would add, a good prosecutor
might equal them by not charging the
person in the first place, and the good
defense lawyer who fills in the gaps or
points out the gaps can aid and abet that
effort. In short, we should all have one
common goal, that justice be done . . .18

Innocence commissions. Inno-
cence commissions should be estab-
lished at the state and federal levels
in the U.S. As Griffin'® has noted, the
commissions could review appeals,
then refer appropriate cases to trial-
level courts that could then entertain
collateral attacks on the conviction.
They could hold hearings and decide
to dismiss the appeal/referral, order
a new trial, or vacate the conviction.
The best-established exemplar is
Great Britain’s Criminal Cases Re-
view Commission (CCRC), an inde-
pendent body responsible for investi-
gating suspected miscarriages of
justice in England, Wales, and North-
ern Ireland. According to the most
recent data available, the Commis-
sion had received 5,051 applications

and had reviewed 4,353 from 1997-
2001. Interestingly, of 101 cases that
had subsequently been heard by the
courts following CCRC referrals, 67
convictions had been quashed, 33
had been upheld, and one was pend-
ing as of June 2001.2° Thus, the argu-
ment that such a review commission
would overburden the courts does
not appear to find empirical support
thus far with respect to the British
experience. (Editor’s note: Barry
Scheck and Peter Neufeld discuss in-
nocence commisions at greater
length on page 98 of this issue).

Research questions

Future research on wrongful convic-
tion can be enriched by studies that
include cross-national, comparative
research designs.?' In addition to the
questions posed earlier concerning
the specific nations whose criminal
justice systems were summarized
above, some general cross-national
research questions might include:

(1) Are some criminal justice sys-
tems more likely to produce wrong-
ful convictions than others? If so,
why?

(2) What is the level of public toler-
ance for errors leading to the convic-
tion of those who are factually inno-
cent, as opposed to errors that free
those who are factually guilty?

(3) Are some individuals more at
risk for wrongful conviction than oth-
ers? Does this vary across jurisdic-
tions?

(4) In societies that are relatively
homogeneous with respect to race
and ethnicity, is eyewitness identifica-
tion any more accurate than else-
where, such as in the U.S.?

(5) In nations where the presiding
judge examines the evidence while
the attorneys for the state and for the
accused play only supplementary
roles, is it less likely that evidence fa-
vorable to the defense will be sup-
pressed? &%
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Toward the forcltion of

By monitoring and
investigating errors

in the criminal justice
system, innocence
commissions could help
remedy systemic defects
that bring about

wrongful convictions.

By Barry C. Scheck
and Peter J. Neufeld

n the United States there are
strict and immediate investiga-
tive measures taken when an air-
plane falls from the sky, a plane’s fuel
tank explodes on a runway, or a train
derails. Serious inquiries are swiftly
made by the National Transportation
Safety Board (NTSB), an agency with
subpoena power, great expertise, and
real independence to answer the im-
portant and obvious questions: What
went wrong? Was it system error or an
individual’s mistake? Was there any
official misconduct? And, most im-
portant of all, what can be done to
correct the problem and prevent it

BARRY C. SCHECK is a professor and
Director of Clinical Legal Education at
Cardozo Law School. (zeuski@aol.com)

PETER J. NEUFELD is an adjunct
clinical professor at Cardozo Law School.

from happening again? Indeed, since
the primary purpose of the NTSB is
to protect the public safety, it will
sometimes issue safety recommenda-
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in America

tions before its investigation of a
crash is complete, recommendations
identifying problems that may not
even turn out to be the ultimate
cause of the crash.

The American criminal justice sys-
tem, in sharp contrast, has no institu-
tional mechanism to evaluate its
equivalent of a catastrophic plane
crash, the conviction of an innocent
person. In fact, an emphasis on final-
ity and procedural due process in our
post-conviction procedures has for
too long obscured both the fre-
quency and implications of wrongful
convictions. This point is vividly illus-
trated by the 110 post-conviction
DNA exonerations that have oc-
curred in the United States in the 10
years preceding September 1, 2002.!
Although these cases all involve con-
victions on serious felony charges
that were affirmed on direct appeal,
and often upheld after post-convic-
tion proceedings in both state and
federal courts, there has never been a

1. A running list and description of post-con-
viction DNA exonerations compiled by the Inno-
cence Project is available at http://
innocenceproject.org.
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2. E.g. see Bailey, DNA Clears Man Jailed 22 Years,
But Door Still Shut, The Commercial Appeal , May
3, 2002, at A1, where District Attorney General Bill
Gibbons, commenting on the exoneration of
Clark McMillan, a man wrongly convicted of rape
and robbery and who served 22 years in jail, longer
than any other exoneree, before DNA evidence
proved he was innocent, said “I think it shows our
system works.” See also Marshall, Do exonerations
prove that “the system works?”in this issue (page 83).

3. It has been suggested by colieagues that the
term “innocence commission” is both “too nar-
row” because the reforms expected to emerge
from such bodies would not just protect the inno-
cent but also lead to the apprehension of the
guilty, and politically undesirable as the phrase
“innocence commission” would be seen as a term
favorable to the criminal defense movement. See
Findley, Learning from Our Mistakes: A Criminal Jus-
tice Commission to Study Wrongful Convictions, 38
Car. W. L. Rev. 333, 353 (Spring 2002). This point
may be correct. We have always wanted “inno-
cence commissions” to be understood as organiza-
tions dedicated to a public safety imperative, gen-
erating findings that would be perceived as just,
good law enforcement. The political process will
ultimately determine whether the term “inno-
cence” is loaded and identified as a criminal de-
fense code word. We like the term because it goes
to the heart of what the average citizen expects of
the criminal justice system “to protect the inno-
cent, apprehend the guilty, and correct mistakes
when the innocent are wrongly convicted.”

4. The Innocence Project’s list of post-convic-
tion DNA exonerations is composed entirely of
such “officially acknowledged” wrongful convic-
tions. A DNA exoneration is defined as any case
where a conviction was vacated on the grounds of
new evidence of innocence from DNA testing
and the indictment was dismissed without subse-
quent prosecution, the defendant was pardoned
by a governor, or the defendant was acquitted af-
ter trial.

Like the National Transportation Safety Board, which
investigates aircrafi, railroad, and other accidents and
issues recommendations, innocence commissions could
review the causes of any officially acknowledged case of
wrongful conviction and recommend remedies to prevent
such miscarriages of justice from happening again.

detailed opinion written about what
went wrong in any of these cases,
much less an analysis offering sugges-
tions on what could be done to pre-
vent similar miscarriages of justice.
Instead, the exculpatory DNA re-
sults are received, an order vacating
the conviction (or a gubernatorial
pardon) is issued, and, in a few cases,
the judge or the governor offers an
apology. To confound matters fur-
ther, many, but by no means all, of
the public officials who should be
most concerned about the underly-
ing causes of such wrongful convic-
tions blithely proclaim that the “sys-
tem has worked” and assiduously
avoid the suggestion there is any-
thing further to investigate.? Those
officials who want to get to the root of
these problems do not have an inde-
pendent body to which they can turn
for further investigation or policy

recommendations.

In order to address effectively un-
derlying, institutional problems that
contribute to the conviction of inno-
cent persons, we propose the cre-
ation of “innocence commissions™
to investigate and monitor errors in
the criminal justice system just as the
NTSB investigates and monitors air-
plane and other major transporta-
tion accidents in the United States.
Simply put, innocence commissions
should be automatically assigned to
review the causes of any officially ac-
knowledged case of wrongful convic-
tion,* whether the conviction was re-
versed with post-conviction DNA tests
or through some other new evidence
of innocence, and recommend rem-
edies to prevent such miscarriages of
justice from happening again.

There is no one best way to create
state or federal level innocence com-
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missions. One can easily envision
such a commission being formed
through legislative enactment, ex-
ecutive order, or appointment by the
chief judicial officer of a state. Even
the formation of an interdisciplinary
group by a non-profit organization,
or a state university system, could be
the vehicle for an innocence commis-
sion as long as that entity is delegated
appropriate legal authority and re-
sources to conduct fact-based investi-
gations. These entities must not
merely be “study commissions” offer-
ing policy recommendations, but in-
vestigative agencies whose findings
arise from direct review of actual
cases.

Thus, the key, necessary features of
an innocence commission will be
subpoena power, access to first- rate
investigative resources, and political
independence. Like the NTSB, an in-
stitution whose example is well worth
emulating, these commissions must
be trusted to speak out continually
about cases where the system fails,
without fear or favor, even if their rec-
ommendations are, for a while, ig-
nored by political, law enforcement,
or judicial bodies.

What follows is an effort to explain
why innocence commissions can
serve as a capstone reform that keeps
in place a recurring systemic exami-
nation of defects and remedies in the
criminal justice system before the
current “learning moment” brought
about by post-conviction DNA exon-
erations fades. This discussion is in-
tended to offer practical suggestions
on what the organizing principles of
such commissions should be, taking
into account the political realities of
criminal justice reform in the United
States.

Canadian and British models

Fortunately, we are not writing on a
blank slate. In Canada and Great
Britain there are two distinctly differ-
ent kinds of institutions that address
the problem of wrongful convictions
that could serve as good working
models.

The Canadian “Public Inquiries”
model. Canadian “Public Inquiries,”
also known as Royal Commissions or

100 Judicature Volume 86, Number 2

Commissions of Inquiry, were first es-
tablished more than 150 years ago as
a way for sovereignties to conduct in-
dependent, non-government-affili-
ated investigations regarding the
conduct of public businesses or the
fair administration of justice.? Each
province and the federal Canadian
government has passed legislation
enabling the establishment of these
independent public inquiries. Based
on a direction from the executive
branch, a public inquiry can be
“chartered” to have designated per-
sons (frequently judges) investigate
almost any issue of public concern.
Canadian Public Inquiries have inves-
tigated a wide-range of issues includ-
ing contaminated blood supplies in
the nation’s hospitals and the status
of women.

Recently, however, separate public
inquiries were conducted in the wake
of two celebrated post-conviction
DNA exonerations, Guy Paul Morin
and Thomas Sophonow, producing
comprehensive reports that both re-
viewed the specific circumstances of
each case and issued findings regard-
ing systemic practices “that may have
contributed to or influenced the
course of the investigation or pros-
ecution.” The designated leaders of
the Morin and Sophonow Public In-
quiries had subpoena power, held
hearings, recruited, when necessary,
government laboratories or indepen-
dent experts, and issued reports that
dealt with the specific causes of these
wrongful convictions and made
policy recommendations about rem-
edies to prevent wrongful convictions
in the future.

With some significant modifica-
tions, and drawing heavily upon the
American experience with the NTSB,
we believe the Morin and Sophonow
inquiries represent a good model to
track when designing innocence
commissions in the U. S.

The British Criminal Case Review
Commission model. The Criminal
Case Review Commission (CCRC) of
Great Britain is, according to its own
description, “an independent, open,
thorough, impartial and accountable
body investigating suspected miscar-
riages of justice in England, Wales,
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and Northern Ireland.” By most ac-
counts, since its establishment in
January 1997, the CCRC has evolved
into an admirably effective and sub-
stantial governmental agency.? If, after
going through its fourstage process of
screening and investigation, it finds a
“real possibility” of an “unsafe” convic-
tion or an unjust sentence, the CCRC
can refer the case back to the appel-
late courts for further action, or make
a recommendation for a Royal par-
don. While the CCRC does on occa-
sion discuss the causes of wrongful
convictions and remedies, such analy-
sis has not been its principal mission,
as the work of the CCRC occurs before,
not afier, an official acknowledgment
by the courts that a wrongful convic-
tion has occurred.

The CCRC has a 14-member board
of distinguished citizens; two thirds
are lay persons, one third are lawyers,
and one third must have some sort of
criminal justice expertise. The major-
ity of investigations are handled by
the CCRC itself and its staff. Where a
case calls for specialized knowledge,
the CCRC may hire an expert to ex-
amine the evidence and issue a re-
port. The CCRCG has the authority to
inspect and order the preservation of
all materials held by a public body. It
does not have a similar mandate for
materials in the possession of private
organizations or individuals, nor
does it have the power to carry out
searches, check criminal records, or
make an arrest, but it can appoint an
investigating officer, such as a police
officer, who does have such powers,
to work on the CGCRC’s behalf.

An investigation is not considered
complete until the CCRC shares its
findings with applicants and offers

5. Sellar, A Century of Commissions of Inquiry, 25
CANADIAN Bar Rev. 1,1 (1947).

6. See, “Thomas Sophonow Inquiry Report, “
Province of Manitoba. Report available at: http:/

www.gov.mb.ca/justice/sophonow/toc.html.;
and “Report of the Commission On Proceedings
Involving Guy Paul Morin” Report available at:
http://www.attorneygeneral.jus.gov.on.ca
htm!l/MORIN/morin.htm.

7. See, http:/ /www.ccrc.gov.uk/.

8. See, Findley, supran. 3, at 7-9; Horan, The In-
nocence Commission: An Independent Review Board
Jfor Wrongful Conuvictions, 20 N. IL. U.L. Rev. 91
(2000); Griffin, The Correction of Wrongful Convic-
tions: A Comparative Perspective, 16 Am. U. INT'L L.
Rev. 1241 (2001).
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The Royal Courts of Justice, London. The British Criminal Case Review

Commission investigates suspected miscarriages of justice in England,

Wales, and Northern Ireland.

them a chance to comment on the
investigation. Once an investigation
is completed, the CCRC decides
whether to recommend the case for
appeal. This decision must be made
by at least three board members.
Since 1997, the CCRC has received
3,680 applications, 2,381 of which
have been reviewed as of October 31,
2000. Of those, 203 have been re-
ferred. Among the referrals, 49 have
been heard and 38 of those (77.5 per-
cent of referrals, 1.6 percent of the
original completed applications) re-
sulted in quashed convictions.’If a
decision for referral is made, it is up
to the applicants and their legal rep-
resentative to make their case in ap-
pellate court. If an application is not

9. Griffin, supran. 8, at 1277.

10. A running list of innocence projects work-
ing within the “innocence network” can be found
at http://innocenceproject.org/about
other projects.php.

11. The “Guilford Four” case involved the dis-
missal of charges against suspected IRA members
when evidence was found conclusively proving
that the police had fabricated the defendants
supposed confessions. In the “Birmingham Six”
case, the court overturned IRA convictions based
on defendants’ confessions when it was revealed
that the supposed confessions had been drafted
by the police after the fact. See Griffin, supran. 8,
at 1248.

12. A running list, text, and analysis of post-
conviction DNA statutes, as well as the Innocence
Protection Act, a bi-partisan bill in Congress that
would mandate post-conviction DNA testing in
every state, is available at http://
innocenceproject.org.

13. United States v. Quinones, et al, No. §3 00 Cr.
761 (JSR) (July 1, 2002).

referred to an appeals court, the ap-
plicant may apply again if new evi-
dence or arguments appear in the fu-
ture.

Notwithstanding the remarkable
progress made by the CCRC in just
five years, it is not the model we envi-
sion for “innocence commissions.”
This is certainly not because the
United States has no need for institu-
tions like the CCRC to pursue post-
conviction claims of innocence. On
the contrary, compared to the net-
work of comparatively small and re-
source-starved innocence projects
that have been formed at law schools,
journalism schools, and public de-
fender offices throughout the United
States, which endeavor to exonerate
the factually innocent,'® the CCRC is
an impressively efficient, powerful,
and superior institution.

Rather, our reluctance to advocate
this model arises from practical and
political concerns. Proposals based
on a CCRC model could be too easily,
albeit unfairly, attacked as requiring
large government bureaucracies
based on un-American notions of an
inquisitional justice system that
would squander precious law en-
forcement funds on prisoners mak-
ing frivolous claims. On the other
hand, following the example of the
NTSB and Canadian Public Inquir-
ies, proposals for smaller public bod-
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ies charged with exposing the root
causes of wrongful convictions that
have already been established as mis-
carriages of justice, will be a better
first step in building an effective re-
form movement to redress basic flaws
in the American criminal justice sys-
tem. Ultimately, as public under-
standing grows about the prevalence
of wrongful convictions, institutions
based on the CCRC model will be
created. The CCRC, after all, was
formed as a result of public outcry
over revelations from public inquiry
investigations into the notorious
wrongful convictions of IRA defen-
dants in the Birmingham Six and
Guilford Four cases.'!

A “learning moment”

Courts, scholars, and policy makers
are all beginning to recognize that
the most important aspect of the
wave of post-conviction DNA exon-
erations is what it can teach us about
all the other cases (the vast majority)
where DNA testing is not available.
This wave of exonerations has prob-
ably not crested. As states pass post-
conviction DNA statutes (there are
now 27),'2 providing inmates an op-
portunity to prove their innocence,
exonerations have and will continue
to increase. But it would be short-
sighted not to assume the wave of
DNA exonerations will eventually
pass and foolish not to capitalize on
what is plainly a “learning moment.”

Most recently, a United States Dis-
trict Court judge, Jed Rakoff, citing
the serious doubts regarding the reli-
ability of guilt or innocence findings
in non-DNA cases raised by post-con-
viction DNA testing, actually found
the federal death penalty an uncon-
stitutional violation of due process.®
While some have derided the deci-
sion as “eccentric” and unlikely to be
sustained by appellate courts, those
commentators generally acknowl-
edge the factual premise of Judge
Rakoff’s argument and agree that
post-conviction exonerations in capi-
tal and non-capital cases, primarily
through DNA testing, strongly
“suggest[s] that the number of false
convictions is higher than previously
understood,” which creates a need to
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address the “innocence” issue di-
rectly.

Empirical study by scholars of the
wrongful convictions uncovered in
the past decade has begun with re-
newed seriousness.'* The case study
approach for analyzing wrongful
convictions laid out in 1932 by Pro-
fessor Edward Borchard in his classic
work, Convicting the Innocent: Sixty-five
Actual Ervors of Criminal Justice, and
powerfully supplemented by Hugo
Bedeau and Michael Radelet’s re-
search regarding capital cases 52
years later," will surely be followed by
more statistically sophisticated analy-
ses similar to those employed by Pro-
fessors James Liebman and Jeffrey
Fagan and their colleagues in studies
examining reversals in death penalty
cases.’® As the pool of documented
wrongful convictions rapidly grows,
deconstructing the underlying pat-
terns will become increasingly pos-
sible, and academics from many dis-
ciplines will certainly take advantage
of this “learning moment.”

Policy makers have also responded
to the issue of convicting the inno-
cent with a series of “study” commis-
sions that have focused on wrongful
convictions in capital cases and re-
form in the administration of the
death penalty. Reports from commis-
sions in Nebraska, Indiana, Virginia,
Maryland, Arizona, and Illinois have
either been produced or are due
soon."

The Report of the Governor’s
Commission on Capital Punishment,
a study requested by Governor
George Ryan after he declared a
moratorium on the death penalty in
Nlinois is by far the most impressive
for its content and transparency. The
Ryan Commission “carefully scruti-
nized” all 13 death row exonerations
in Illinois, studied every reported de-
cision in a pending capital case, held
public and private hearings, con-
sulted with nationally recognized ex-
perts, and commissioned their own
empirical study of capital sentencing.
In terms of our definition, as op-
posed to other study commissions,
the Ryan Commission functioned as
a true innocence commission be-
cause it derived its findings directly

102 Judicature Volume 86, Number 2

from the study of actual cases within
the jurisdiction. Significantly, the
Ryan Commission was strongly influ-
enced by the methodology and find-
ings of the Guy Paul Morin and Tho-
mas Sophonow public inquiries in
Canada, whose reports, again, arose
from thorough study of two wrongful
convictions.

Ultimately, the Commission made
85 detailed recommendations for re-
form and produced a valuable set of
appendices. While many of these rec-
ommendations addressed problems
specific to the administration of the
capital punishment system in Illinois,
most of the findings that related to
problems associated with wrongful
convictions, as the commission itself
emphasized, were applicable to the
entire criminal justice system.'®

Soon after the Ryan Commission
Report was released in April of 2002,
leaders of the Illinois legislature ex-
pressed serious doubt about whether
many of the 85 recommendations
would be enacted in any form."® Nor
can it be said that the Morin and
Sophonow public inquiries in
Canada have resulted in rapid or
comprehensive reforms despite the
fact that the two Canadian inquiries
reached similar findings. This should
not come as a surprise. State legisla-
tures and criminal justice bureaucra-

cies are not known for their flexible
response to complex problems. Most
state criminal justice systems consist
of elected district attorneys from dif-
ferent counties, some rural and some
very urban, as well as small and large
police departments; it is not a simple
matter to get these comparatively au-
tonomous actors to engage in co-
ordinated or uniform change.

So it should not be cause for de-
spair that reforms recommended by
study commissions, which are main-
stream, sensible, and bi-partisan,
seem to be ignored. Rather, the im-
portant institutional question is how
to maintain a steady public focus on
underlying problems and remedies
so the natural inclination of the po-
litical actors and law enforcement
bureaucracies to resist them can be
overcome. Can the creation of inno-
cence commissions consistently spot-
light systemic defects in the criminal
justice system long after the “learn-
ing moment” of DNA exonerations
ends? We think the history of the
NTSB provides an encouraging an-
swer to this question.

The NTSB example

The NTSB was created by statute in
1974 to “investigate . . . and establish
the facts, circumstances, and prob-
able cause of” aircraft, highway, rail-

14. The first survey study of post-conviction
DNA exonerations can be found in Sheck,
Neufeld, and Dwyer, Appendix 2: DNA Exonera-
tions at a Glance, in ACTUAL INNOCENCE, first and
second editions, (2000, 2001). .

15. Bedeau and Radelet, Miscarriage of Justice in
Potentially Capital Cases, 40 Stan. L. Rev. 21
(1987); Radelet and Bedeau, IN SpiTE OF INNO-
CENCE: ERRONEOUS CONVICTIONS IN CAPITAL CASES
(1992).

16. Liebman and Fagan, et al, “A Broken Sys-
tem: Error Rates in Capital Cases, 1973-1995,”
available at htt www.justice.policy.net/proac-
tive/newsroom/release.vtml?id=18200; and “A
Broken System, Part II: Why There is So Much
Error in Capital Cases and What Can be Done
About 1t,” available at http://
www.justice.policy.net/cjreform/dpstudy/

study/index.vtml.
17. When Republican Governor of Illinois Ryan

declared a moratorium on the death penalty, he
also appointed a blue ribbon committee to exam-
ine the causes behind and offer reforms to pre-
vent wrongful convictions. That report was re-
leased in the spring of 2002 and is available at:
http://www.idoc.state.i}.us/ccp/ccp/reports

commission reports.html. While a proposed
moratorium on the death penalty in Nebraska
failed, an extensive state-sponsored study released
in 2001 of the administration of that state’s death
penalty found that economic and geographic
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disparities were the most prevalent impediments
to preventing wrongful convictions and offered a
number of reforms. The study can be found at:
http://www.nadp.inetnedr/Study Page.html.
Maryland’s Governor also ordered a comprehen-
sive two-year study of the death penalty in March
2001. Results are expected sometime in 2003. In-
diana released its study commission findings in
December of 2001. Results of commission studies
in Virginia, and Arizona are pending. See,
Liebman and Fagan, et al, supran. 16, at 1.

18. Ryan Commission, at Chapter 14, General
Recommendations, and Recommendation 83.
See also Thomas Sullivan, Preventing wrongful con-
victions, in this issue (page 106).

19. See, McKinney, Capital Punishment Reform?
Don’t Bet on it this Year, Chicago Sun-Times, April
16, 2002, at 8: “Election year realities mean few
lawmakers want to cast votes to scale back capital
punishment, as the commission advises, and be
portrayed as soft on crime, post-Sept. 11. ‘Tdon’t
think this will be popular,” said Senate President
James ‘Pate’ Philip (R-Wood Dale),...who said
he’d be surprised if there was any action on the
issue this year.”

20. 49 U.S.C. § 1131, generally § 1101-1155
(2000). The NTSB was originally created in 1966
under the Department of Transportation, where
it languished. The independent NTSB as we
know it today was established by the Independent
Safety Board Act of 1974.
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road, or major marine accidents and
to issue reports and reform recom-
mendations to the Secretary of
Transportation.? It has five mem-
bers, appointed by the president,
with the advice and consent of the
Senate, and, most importantly, it op-
erates independently from the Fed-
eral Aviation Administration.
Prior to the establish-

to investigate an accident;” and may
bring a civil action in federal court
against any party that obstructs its in-
vestigation. Although the NTSB does
not have the right to guarantee the
confidentiality of witness statements,
interviewees do have the right to
have counsel or a non-legal represen-
tative present during the interview

rule. As for criminal trials, investiga-
tors may testify without restrictions in
state or local grand jury hearings or
criminal proceedings.

The NTSB has been criticized as
powerless to implement its own rec-
ommendations, but this weakness is
really a source of strength and inde-
pendence. Since it doesn’t have to
concern itself with any-

ment of the NTSB, air
traffic safety regulations
were left to the FAA.
Watchdogs complained
that the FAA suffered
under its so-called “dual
mandate,” to simulta-
neously promote air
commerce and air
safety, and the NTSB was
established to take over

The NTSB may “do
anything necessary
to conduct an
investigation.”

thing except safety, the
NTSB is not hamstrung
by cost or political wor-
ries; it can afford, year af-
ter year, to repeat find-
ings that make the FAA,
the airline industry, and
the federal government
uncomfortable. A recent
study by the Rand Insti-
tute for Civil Justice con-

safety investigations and

curs in this assessment,

relieve the FAA of this
conflict of interest.

At its own discretion, the NTSB
forms a “special board of inquiry” fol-
lowing “an accident involv[ing] a
substantial question about public
safety.” Investigators are selected by
the NTSB Board; other interested
parties may petition to be included,
at the complete discretion of the
Board, in the investigation. NTSB in-
vestigators have broad powers to con-
duct thorough investigations. In-
deed, according to its enabling
legislation, the NTSB may “do any-
thing necessary to conduct an investi-
gation.” The investigating committee
may issue subpoenas and compel
sworn testimony; order autopsies and
other forensic tests “when necessary

21. Carlisle, Comment: The FAA v. the NTSB: Now
that Congress has Addressed the Federal Aviation
Administration’s “Dual Mandate,” has the FAA Be-
gun Living Up to Its Amended Purpose of Making Air
Travel Safer, or is the National Transportation Safety
Board Still Doing Its Job Alone? 66 J. AR L. & Com.
741, 757 (2001).

22. The Rand Institute for Civil Justice, Person-
nel and Parties in NTSB Aviation Accident Investiga-
tions, pg. xiii., at htt www.rand.org/publica-
tions/MR/MR112.1/MR112.1/pdf.

23. Id. at pg. xxv. It should also be observed
that some commentators are concerned that re-
cent case law, mandating deference to FAA inter-
pretations of laws and regulations, has begun to
undermine the latitude of NTSB investigations
and the ability of the NTSB to effect regulatory
changes from the FAA. See, Singer, Garvey v. Na-
tional Transportation Safety Board: The FAA Gets
its Cake and Eats it Too, 66 J. AIr L. & Comm. 875
(2001).

and the right to have any party, be-
sides the actual interviewer, excluded
from the interview.

Upon completion of an investiga-
tion, the NTSB delivers a report con-
sisting of two parts to the Secretary of
Transportation: a factual record con-
taining all of the witness statements,
factual observations, and discoveries
made by the investigators; and a set
of reform recommendations. The
secretary is required by statute to give
a “formal written response to each
[NTSB] recommendation,” within 90
days of receiving an NTSB report.
The secretary must state publicly
whether the reform recommenda-
tions will be adopted in whole, in
part, or not at all.

The findings and recommenda-
tions of the NTSB cannot be used asa
basis for civil or criminal liability, al-
though the factual record it creates
can obviously be marshaled as evi-
dence in such proceedings.?! In civil
trials, NTSB investigators cannot be
called on to testify, although parties
may depose such investigators once,
and use that deposition at trial. Dur-
ing their deposition, investigators are
allowed to reference their notes and
the factual record. The factual report
is also admissible at trial as a public
document exception to the hearsay
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describing the NTSB as

an agency that “enjoys
the reputation of being the most in-
dependent safety investigative au-
thority in the world.”

The Rand study notes that al-
though the NTSB is not a regulatory
agency and its charge to make recom-
mendations regarding airline safety
does not carry with it enforcement
authority, the fact that commercial
air travel has become accessible for
millions increases the intensity of
media and public scrutiny of major
airline accidents, thereby enhancing
the persuasive power of NTSB investi-
gations and recommendations.
Given these circumstances, an NTSB
statement of cause may not legally
bind the FAA to implement changes,
but it certainly can bring about calls
for change that “publicly” bind the
FAA to adhere to NTSB recommen-
datjons.*

Essential elements
The NTSB example, accordingly,
helps underscore what elements are
essential in any proposal to form vi-
able innocence commissions and
suggests ways to modify some fea-
tures of the Canadian Public Inquiry
model:

(1) Innocence commissions should be
standing committees chartered to investi-
gate, at their own discretion, any wrong-
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Jul conviction® and to recommend any
public policy reforms they deem necessary.

One problem with the Canadian
Public Inquiry model is that its inves-
tigations must be triggered by a direc-
tion from the executive branch.
Aside from the danger that the ex-
ecutive branch simply won’t charter
investigations it doesn’t like, this ap-
proach also runs the risk that review
of officially acknowledged wrongful
convictions only occur as a response
to public pressure. Hopefully, the op-
posite dynamic will be in play. By rou-
tinely examining wrongful convic-
tions, including cases that are not
“high profile,” innocence commis-
sions will be able to bring serious
scrutiny and public attention to seri-
ous problems and misconduct that
would have otherwise been ignored
and forgotten;

(2) Innocence commissions need the
power to order reasonable and necessary
investigative services, including forensic
testing, autopsies, and other research ser-
vices.

It seems wise to keep the perma-
nent innocence commission bureau-
cracy as small as possible, expanding
on a contractual basis when a case
demands it. Usually existing agen-
cies, such as state or local crime labo-
ratories, could provide adequate fo-
rensic services. In fact, this is the
approach taken by the Morin and
Sophonow Canadian Public Inquir-
ies, who sent the forensic evidence
pertaining to the case to provincial
laboratories. And while the Morin in-
quiry cost the province around $3
million, most of these costs were asso-
ciated with the cost of providing ev-
ery intervenor with their own coun-
sel in addition to the investigative
resources expenses accrued. It is con-
ceivable that an effective innocence
commission could operate on a far
smaller budget. For example, a
commission’s initial inability to cre-
ate civil or criminal liability to any of
the participating parties may cut
down on attorney’s fees.

On the other hand, innocence
commissions should not be stymied
in their investigations by arbitrary
budget cuts from the executive, the
legislature, or even the administra-
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tive office of the judiciary. One solu-
tion might be arbitration or court re-
view of disputes over requests for in-
vestigative resources;

(3) Innocence commissions must have
the power to subpoena documents, compel
testimony, and bring civil actions against
any person or entity that obstructs its in-
vestigations.

Such powers are simply indispens-
able. Without the ability to lift up flat
rocks and see what’s underneath, in-
nocence commissions will revert to
being weak, ineffectual “study”
groups that can be disregarded with
impunity by those who most need ex-
posure. The incredible and indis-
pensable revelatory power of deposi-
tions is exemplified by the “Ford
Heights Four” case.® In 1978, three
men and one woman were convicted
of the abduction and murder of one
woman and the murder and rape of
another. The men were primarily
convicted based on a tip from a man
claiming to have seen them near the
murder scene and the testimony of a
co-defendant who was forced to con-
fess to the crime and then offered a
reduced sentence if she agreed to tes-
tify against her co-defendants. The
convictions of all four were over-
turned in 1999 based on DNA testing
that excluded them as the perpetra-
tors. Only during depositions taken
in preparation for the exonerees civil
suit against Cook County was it re-
vealed that the convictions rested on
evidence and information never
turned over to the defense, due to
police and prosecutorial misconduct.
It is clear from this egregious ex-
ample that depositions are a neces-
sary mechanism for any procedure
dedicated to identifying the causes
leading to wrongful convictions.

(4) The findings and recommendations
of innocence commissions should not be
binding in any subsequent civil or crimi-
nal proceeding, although the faciual
record created by the commission can be
made available to the public.

Like the NTSB, this feature of an
innocence commission will ulti-
mately prove to be a source of
strength, not weakness, a way to pre-
serve independence and insulate the
commission from political pressures.
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Nor will it unfairly restrict civil or
criminal cases.

As a practical matter, federal civil
rights litigation for victims of wrong-
ful convictions are very difficult and
often prohibitively expensive under-
takings. Prosecutors have absolute
immunity from civil lawsuits for any
actions they take while engaged in
litigating a criminal case, even if it in-
cludes unlawful, even criminal sup-
pression of exculpatory evidence,
and qualified immunity (good faith is
a defense) for their investigative ac-
tivities.” Police officers have quali-
fied immunity for their conduct out-
side the courtroom, and absolute
immunity for in court testimony.?’

The legal issue of qualified immu-
nity can be the subject of interlocu-
tory appeal, thereby greatly protract-
ing the time and expense civil rights
plaintiffs must expend during litiga-
tion.”® And quite frequently, the law-
suits would have to be filed against
law enforcement officials with great
power in the community. Lawyers
are extremely reluctant to take on
such matters unless a “slam dunk”
constitutional violation is apparent
from the record. It is highly unlikely

24. A wrongful conviction should be carefully
defined. Ordinarily, it should embrace just those
cases where a conviction has been vacated based,
in part, on new evidence of innocence, and the
indictment was subsequently dismissed, the de-
fendant was acquitted, or the governor issued a
pardon. The innocence commission should,
however, have discretion to reach tougher cases,
such as instances where new evidence of inno-
cence leads to a conviction being vacated and a
deal is struck permitting an Alford or nolo
contendre plea to time served. Such arrangements
are often impossible for an innocent defendant
to turn down and invite abuse, especially if law
enforcement officials insist on such an arrange-
ment in order to avoid an innocence commission
inquiry.

25. For a more detailed report, see Protess and
Warden, A Promise of Justice, at: http://
www.law.northwestern.edu/depts/clinic/wrong-
ful/readings/warden protess/TOC.htm.
Lawrence Marshall and Thomas Sullivan also dis-
cuss this case in articles in this issue, see Do exon-
erations prove that “the system works? (page 83) and
Preventing wrongful convictions (page 106).

26. Buckley v. Fitzsimmons, 509 U.S. 259, 113 S.
Ct. 2606, 125 L. Ed.2d 209 (1993); Imbler v.
Pachtman, 424 U.S. 409, 96 S. Ct. 984, 47 L. Ed.2d
128 (1976).

927. Saucier v. Katz, 533 U.S. 194, 121 S. Ct.
2151, 150 L. Ed.2d 272 (2001) (qualified immu-
nity); Briscoe v. LaHue, 460 U.S. 325, 103 S. Ct.
1108, 756 L. Ed.2d 96 (1983) (absolute testimo-
nial immunity); Harlow v. Fitzgerald, 457 U.S. 800,
818, 102 S. Ct. 2727, 73 L. Ed.2d 396 (1982)
(qualified immunity).

28. Mitchell v. Forsyth, 472 U.S. 511, 524-530,
105 S. Ct. 2806, 86 L. Ed.2d 411 (1985).
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that an innocence commission in-
vestigation will get in the way of a
plaintiff seeking civil relief; if any-
thing, revelations from an inno-
cence commission investigation
might provide the stimulation law-
yers need to pursue meritorious but
costly lawsuits.

Similarly, criminal prosecutions
arising out of law en-

ings. In terms of transparency, it
should be noted that the CCRC’s an-
nual reports, website, and disclosure
of budgetary information stands as
an excellent template; and

(6) Imnocence commissions should be
required to file public reports on their find-
ings and recommendations, and the rel-
evant branch of government to which these

A capstone reform

Innocence commissions should be
seen as a capstone reform because
they have the capacity, through the
recurring perusal of wrongful convic-
tions, to provide a consistent, power-
ful impetus to remedy systemic de-
fects that bring about wrongful
convictions. While criminal justice

politics will inevitably

forcement misconduct

in wrongful conviction
cases are very rare, and
generally arise only
when evidence is over-
whelming or public
pressure compels a seri-
ous investigation. It’s
hard to imagine inno-
cence commission inves-
tigations unduly ham-

Innocence commissions

should be seen as a
capstone reform.

swing between “liberal”
and “conservative” eras,
the fundamental desire
of citizens to make sure
the system can reliably
determine who is guilty
and who is innocent
should remain constant.
That is why anchoring in-
nocence commissions to
actual cases where there

pering criminal
prosecutions;

(5) Innocence commis-
sions should be transparent, publicly ac-
countable bodies, composed of diverse, re-
spected members of the criminal justice
community and the public.

A major reason for the creation of
innocence commissions is to bolster
public confidence in the fairness of
the criminal justice system. It goes
without saying that its members must
command respect, represent all sides
of the criminal justice system, and re-
flect the diversity of the public it
serves. Nor would the goal of enhanc-
ing public confidence be well served
if innocence commissions operate
with the secrecy of a grand jury, or if
they conduct public hearings that are
designed more for drama than gath-
ering useful information.

A balance needs to be stuck. There
are plain advantages to the Canadian
Public Inquiry method; it permits in-
terested parties to call and cross-ex-
amine witnesses and it uses liberal
rules of evidence. On the other
hand, innocence commissions must
be careful not to drag out their in-
quiries; they need clear authority to
exercise sensible control over the
length and breadth of their proceed-

29. Letter to Massachusetts Governor Alvin
Fuller from Edwin Borchard, dated April 21,
1927. Borchard Papers, Yale University Archives.

reports are submitted should issue a for-
mal written response to the recommenda-
tions within a fixed period of time.

As noted at the outset, state crimi-
nal justice systems are sufficiently di-
verse in structure that one could an-
ticipate innocence commissions to
be created by the legislature, the ex-
ecutive, or the judiciary branches. In
theory, it does not matter how such
entities are formed as long as appro-
priate organizing principles are fol-
lowed that permit the commissions
independence and genuine capacity
to investigate and make meaningful
recommendations. As demonstrated
by the NTSB, from whose charter this
proposed element is drawn, the suc-
cess of an innocence commission will
not necessarily turn on whether its
recommendations are immediately
adopted. Ultimately, what matters
most is that the findings and recom-
mendations are clearly elucidated
and made transparent to the public,
and the relevant branch or branches
of government to whom they are re-
ported respond in writing within a
fixed period of time. Such a proce-
dure ensures that innocence commis-
sions will over time become an in-
creasingly valuable, independent
public force for remedying the
causes of wrongful convictions.

have been undeniable
miscarriages of justice is
a sound long-term strategy.

It is encouraging to see leaders in
the judiciary, the legislature, and the
executive branches of government
and members of the academy pro-
pose different kinds of innocence
commissions. Soon, however, the
process of experimentation must be-
gin in the laboratory of the states; in-
ventive judges, legislators, and gover-
nors should act before the “learning
moment” occasioned by the exonera-
tion of so many innocents begins to
wane.

In 1927, Yale professor Edward
Borchard, perhaps the father of mod-
ern “innocence” scholarship, made a
memorable plea to Governor Lowell
Fuller for a commission to investigate
the convictions of Sacco and Vanzetti.
“Iwrite to you,” Borchard stressed, “not
as a radical sympathizer with the con-
victed men, but as a person interested
in the preservation of our legal institu-
tions. This depends on earning and re-
taining the respect of the public for
those institutions. In a democracy, the
confidence of the public in the fair and
unbiased administration of justice lies
close the roots of orderly govern-
ment.”” We couldn’t agree more. %
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PREVENTING
WRONGFUL CONVICTIONS

Implementing the recommendations of the lllinois Governor's Commission
on Capital Punishment will provide significant safeguards
against further wrongful convictions in both capital and non-capital cases.

By Thomas P. Sullivan
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he implementation of the rec-
ommendations of the recently
issued Report of the Illinois
Governor’s Commission on Capital
Punishment' will provide significant
safeguards against further wrongful

THOMAS P. SULLIVAN, an attorney
with Jenner & Block, was co-chair of
Governor Ryan’s Commission on Capital
Punishment. (tsullivan @jenner.com)

convictions in both capital and non-
capital cases. Perhaps the most signifi-
cant recommendation for the overall
criminal justice system is No. 83:

Hllinois Governor George Ryan
announces the Commission’s
recommendations at a press
conference in April, 2002.

Recommendation 83 resulted
from the realization that many of the
reforms suggested for capital cases
ought to be adopted in all felony
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prosecutions, not just those relatively
few (less than 3 percent in Illinois) in
which a death sentence is sought.
The Commission pointed out that a
sentence for life or for an extended
period of years

.. .is severe, and the possibility that inno-
cent persons may suffer as a result
exists. . . In light of this, recommenda-
tions made in this Report with respect to
gathering of evidence, avoiding tunnel
vision, protection against false confes-
sions, eyewitness evidence, DNA evi-
dence and the caution about problems
associated with certain types of cases,
such as those involving in-custody infor-
mants, apply with equal force to cases
where non-death sentences are imposed.

The 14 members of the Commis-
sion brought to the table decades of
prosecutorial and defense experi-
ence in the criminal justice system.
Members included two elected
county state’s attorneys and three
former assistants; the chief of staff
of the Chicago Police Department;
two former assistant Illinois attor-
neys general; a former U.S. attorney
and four former assistants; the
former chief judge of the federal
district court in Chicago; the Cook
County Public Defender and the
State Appellate Defender; the
Deputy Governor who has oversight
responsibility for the State Police,
the prison system and forensic lab; a
former U. S. senator; and the son of
a murder victim. The report was the
result of two years of consultation
with police, prosecutors, defense
lawyers, judges, exonerated defen-
dants, families of victims, and ex-

1. The report, issued April 15, 2002, may be
found at www.idoc.state.ilus/ecp. The references
supporting the Commission’s recommendations
will not be repeated here.

perts, and study of voluminous rel-
evant literature.

The Ford Heights Four

This article explores the application
of the Commission’s recommenda-
tions to non-capital cases. Before
turning to specifics, however, it is in-
structive to consider the so-called
Ford Heights Four case, involving a
brutal multiple rape and double
murder in 1978 in a suburb of Chi-
cago. Four young African-American
men, who became known as the Ford
Heights Four, were arrested within a
few days. An eyewitness identified
them as being near the scene at
about the time of the crimes. A young
mentally impaired woman was taken
into custody, and after extended
questioning without counsel present
made a statement and testified be-
fore the grand jury implicating the
four men. Although she soon re-
canted her testimony, the four were
prosecuted for murder and rape, and
the woman as an accomplice. Eventu-
ally two of the four were sentenced to
death, and the other two and the
woman were given long prison sen-
tences. After multiple appeals and
several retrials, the convictions and
sentences were affirmed by the re-
viewing courts.

Years later, while post-conviction
proceedings were wending through
the courts, a Northwestern University
journalism professor and several stu-
dents undertook an investigation of
the two death cases. They uncovered a
police interview report of an interview
with a credible witness, which took place
six days after the crimes were committed,
in which the witness correctly identified
and named the four men who had commit-
ted the crimes. They also learned that

the police had done nothing to verify
the witness’ statement, apparently
because by the time the interview
took place the Ford Heights Four
had been arrested and publicly iden-
tified as the culprits by the authori-
ties. In the vernacular, the interview
report was “deep sixed.” The profes-
sor and students obtained confes-
sions from two of the four actual rap-
ist-murderers {(one of whom had
murdered another person in the in-
terim). The three surviving perpetra-
tors were convicted and given long
prison terms. By the time the four
were released from prison in 1996
they had served a total of more than
60 years in jail. Their civil suit was
later settled for $36 million.

These two mistaken death sen-
tences were among the 13 that
moved Governor George Ryan to
impose a moratorium on executions
in Illinois. The case serves as a hor-
rible example of what can go wrong
in the criminal justice system: police
failure to pursue and suppression of
exculpatory evidence; police in-
ducement of a mentally retarded
“accomplice” to accuse the defen-
dants in exchange for a promise of
leniency; inaccurate cross-racial eye-
witness identifications; a jailhouse
snitch’s false testimony as to defen-
dants’ alleged admissions; inept,
poorly prepared defense counsel;
overzealous prosecutors who intro-
duced perjured testimony and spuri-
ous scientific evidence; inept, poorly
prepared defense lawyers; and
judges seemingly blind to the poten-
tial for injustice.?

My point here is this: if none of the
defendants had received the death penalty,
all four would probably still be in prison
today, and the veal criminals undetected.
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The reason is that, as the Commis-
sion states in its comment to Recom-
mendation 83, capital cases tend to
receive a higher level of post-convic-
tion scrutiny than cases that result in
sentences to life or a term of years. It
seems unlikely that the Ford Heights
Four case would have attracted the
attention of the professor and his stu-
dents, or anyone else for that matter,
if two of the defendants had not been
under a sentence of death.

With this in mind, I now turn to
the many recommendations of the II-
linois Commission that ought to be
considered for enactment in all juris-
dictions for all felony cases.

Police investigations

In most criminal cases, the police pro-
vide the bedrock foundation upon
which our justice system rests. Accu-
rate, efficient police investigatory
work is essential to the proper opera-
tion of the criminal justice process.
We are fortunate that most of our po-
lice are dedicated, honest public ser-
vants who put themselves at risk in or-
der to protect all members of the
public, and who make serious efforts
to identify culprits. But like the rest of
us, they are subject to human frailties
and error. They sometimes fall victim
to “tunnel vision” or “confirmatory
bias,” bending their efforts to proving
a suspect guilty, dismissing or belit-
tling exculpatory evidence instead of
taking an objective view of the proof.
As illustrated by the Four Heights
Four case, they may fail to pursue
credible leads, and steer witnesses to
accuse the person they have con-
cluded committed the crime.

To attempt to remedy this situa-
tion, the Illinois Governor’s Commis-
sion made a number of recommen-
dations regarding the police
function, which apply with equal
force to investigations of capital and
non-capital cases:

¢ The police should pursue all rea-
sonable lines of inquiry, even after a
suspect is identified, and retain
schedules of all relevant evidence,
which they should supply to the pros-
ecutor.

¢ If requested, appointed counsel
should be made available to indigent
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suspects during police interrogation.
Under current Illinois statutes, the
Public Defender cannot be ap-
pointed for an indigent suspect who
is in custody unless and until he or
she is taken to court. Hence, for an
indigent suspect who is detained for
questioning at the police station
prior to charges being filed, the
Miranda promise of an appointed
lawyer will not be fulfilled. Accord-
ingly, the public defender should be
authorized to represent indigent sus-
pects during custodial interrogation,
prior to appearance in court.

¢ Videotaping should be required
of all questioning of suspects in po-
lice custody. In many cases in which
the police allege that the defendant
has made an admission or confes-
sion, the defense files a motion to
suppress, alleging that the defendant
was mistreated, misled, abused, his or
her will overborne, or that the police
are misstating what occurred. The
trial judge and perhaps the jury are
then required to weigh conflicting
versions of events. In several of the 13
capital cases that led to Governor
Ryan’s moratorium, police testified
to confessions or admissions by de-
fendants who were later exonerated.

To put an end to such disputes,
and to have an accurate record of
what occurred, all questioning of
and statements made by suspects at
police facilities should be video-
taped. Police investigators should
also carry tape recorders for use
when questioning suspects outside
the station, and statements that are
not videotaped should be repeated
on tape. The use of videotapes to
record suspects’ statements has
been mandated by two state su-
preme courts (Alaska and Minne-
sota), and has been used successfully
by a number of police departments
throughout the country.

The objections to this proposal,
which have been raised by police and
prosecutors, center around cost and
the risk of interfering with successful
methods of questioning suspects.
The extra costs will largely be repaid
by eliminating the need for extensive
report writing and court testimony as
to what occurred. Defense challenges
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to confessions and admissions should
dramatically decrease in the face of
videotapes of the events. The major
beneficiary of this process will be the
truth-seeking process—the acknowl-
edged aim of litigation—because
spurious and exaggerated claims of
coercion and perjury will be de-
feated, and officers will be restrained
from using improper tactics in sta-
tion house interrogations.

¢ Interviews of significant witnesses
whose testimony may be challenged
should be recorded electronically. All
trial lawyers are aware of pliable wit-
nesses, those whose testimony can be
shaped by persuasive interviewers,
and those whose tentative versions of
events can evolve and be made more
certain by repetition and suggestion.
Implementation of this recommen-
dation should assure that the witness’
evidence will be preserved in its ini-
tial, untutored form. Here too the
search for the truth will be advanced.

¢ There should be a major change
in the procedure police use to con-
duct lineups and photo spreads. In
his recent opinion declaring the
death penalty unconstitutional,
Judge Jed Rakov stated, “...it appears
reasonably well established that the
single most common cause of mis-
taken convictions is inaccurate eye-
witness testimony.”™ A recent analysis

2. The full sordid story of the Ford Heights
Four investigation and prosecution is explained
in detail in Judge William O’Neal’s Memoran-
dum Opinion and Order in Gray v. People, 78 C
4865, 84 C 5543 (July 13, 2001) (www.law.
northwestern.edu/depts/clinic/wrongful/exon-
erations/Gray.htm), now on appeal by the state
to the First District Appellate Court, and in
Protess and Warden, A PROMISE OF JUSTICE: AN 18
YEAR FIGHT 1O SAVE FOUR INNOCENT MEN
(Hyperion, 1998). After a detailed factual and le-
gal analysis, Judge O’Neal concluded that the po-
lice “disdained and abrogated their duties as law
enforcement officers to protect the innocent...
and to determine, through lawful investigation,
those who committed the ...crimes. Their con-
duct, particularly the coercion of Ms. Gray to tell
their concocted, inculpatory story, and subse-
quent suppression of reliable evidence pointing
to the guilt of others, was both abhorrent and il-
legal. The People, or certain prosecutor(s), vio-
lated their duty to conduct an honest and fair
prosecution in this case.” (p. 349). See also,
Marshall, Do exonerations prove that “the system
works?, 86 JunicaTURE 00 (2002).

So far as I am able to determine, no discipline
has been imposed on any of the police or lawyers
involved, and several of the police were pro-
moted.

3. United States v. Quinones, $3 00 Cr. 761
(JSR) (July 1, 2002).
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conducted by the Associated Press of
110 inmates whose convictions were
overturned by post-conviction DNA
testing shows that almost two-thirds
were cases of mistaken identifica-
tion.*

One of the reasons for this alarm-
ing situation has been traced to the
procedure customarily used by police
when dealing with eyewitnesses: all of
the subjects or their photos are shown
simultaneously to the wit-
ness, who is then asked if

This procedure should be adminis-
tered by a person who is unaware of
which person or photo is the suspect,
to avoid the risk of the administrator
signaling, consciously or uncon-
sciously, the suspect’s identity. The
administrator should tell the eyewit-
ness that the suspected perpetrator
might not be in the lineup or photo
spread, and therefore the witness
should not feel compelled to make

the most curious anomalies of our
country’s jurisprudence, that is, pre-
trial depositions are permitted freely
(and often to excess) for discoveryin
civil cases involving money or prop-
erty, but not in criminal cases with
freedom and sometimes life at stake.
There is no good reason why deposi-
tions should not also be permitted in
felony cases. If restrictions are
deemed expedient, then depositions
ought to be permitted
by the trial judge upon a

he or she can seclect the
perpetrator from the
group. This method has
been shown to result in
many mistaken identifica-
tions because witnesses
tend to select the person
or photo that most re-
sembles their recollec-
tion of the perpetrator. In

All questioning of and

statements made by
suspects should
be videotaped.

showing of good cause.
® As with civil cases in
most jurisdictions, in all
felony cases the trial
judge should hold regu-
lar case management
conferences. And prior
to trial the prosecutor
should file a certificate
that he or she has con-

other words, the witnesses
tend to make relative
rather than absolute identifications.

Recent research shows persuasively
that if the persons in the lineup or
photos are displayed to the witness
sequentially, that is, one-by-one, and
the witness’ confidence statement is
recorded before the next person or
photo is shown, far fewer wrong iden-
tifications result, without a signifi-
cant reduction in accurate ones. The
reason for increased accuracy has
been explained by Professor Gary
Wells and his colleagues:

..the standard identification procedure,
in which the eyewitness examines the full
set of lineup members at once, allows for
relative judgment processes in ways that a
sequential procedure would not....Having
not yet seen the remaining lineup mem-
bers, the eyewitness is not in a position to
make a relative judgment. Although the
eyewitness could compare the person be-
ing viewed to those viewed previously, the
eyewitness cannot be sure that the next
person to be viewed will not be an even
better likeness to the culprit. Hence, the
eyewitness must rely more on an absolute
judgment process.’

4. The AP analysis is summarized at http://
129.186.1438.73/faculty/gwells/DNAcases
APstudy.htm.

5. Wells, et al, Eyewitness Identification Proce-
dures: Recommendations for Lineups and
Photospreads, 22 Law anp Hum. Benav. 617 (1998).

an identification. This is intended to
avoid the risk that a witness will make
an inaccurate identification because
he or she thinks that one of the per-
sons or photos is the culprit.

When practicable the lineup pro-
cedure and the witness’ statements
should be videotaped. Here too the
truth-seeking process will be en-
hanced with a contemporaneous film
of the witness’ reactions and degree
of confidence in recognition or non-
recognition.

Procedures for lineups and photo
spreads similar to those described
above have been recommended (not
mandated) by the United States At-
torney General and the Attorney
General of New Jersey.® A majority of
the members of the Illinois
Governor’s Commission agree with
the research that shows that use of
these procedures will reduce substan-
tially the dangers inherent in eyewit-
ness identifications.

Pretrial proceedings

® In most jurisdictions, prosecutors
and defense lawyers are often re-
quired to cross examine witnesses
they have never seen or spoken to
before the witness enters the court-
room. This situation presents one of

ferred with all those who

participated in the inves-
tigation or trial preparation, and that
all required information has been
disclosed to the defense.

* In many cases leading to wrong-
ful convictions, deals have been
struck between the prosecution and
witnesses that have been kept from
the defense and trier of fact, as in the
Ford Heights Four case. Accordingly,
all discussions or arrangements be-
tween prosecution witnesses or their
representatives regarding benefits or
detriments should be reduced to
writing, and full disclosure made to
the defense.

¢ Prosecutors sometimes bolster
questionable proof of guilt with the
testimony of in-custody informants,
a.k.a. jailhouse snitches, as to alleged
admissions or confessions made by
cellmate defendants. The testimony is
usually tendered by the informant in
hopes of obtaining leniency for him-
self. Snitch testimony has often
proven to be fabricated. To protect
the defendant, it is recommended
that special pretrial procedures be
adopted to test the admissibility of
such testimony. If the prosecutor in-
tends to use snitch testimony, he or
she should promptly inform the de-

(continued on page 120)
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Think all providers of dispute
resolution services are alike? Then
maybe it’s time you took a closer look.
One of the key factors that separates
the American Arbitration Association
from other providers of conflict
resolution services is the outstanding
caliber of our neutrals. AAA neutrals are
distinguished by their diverse industry
knowledge, standing in their profession,
integrity and training, In fact, of all the
conflict management organizations in
the country, only the AAA provides a
comprehensive mandatory continuing
education program for our neutrals.
So you can feel confident that your
case is being handled by a “client-
proven” expert, committed to resolving
even complex disputes in a fair, timely
and cost-effective manner.

For more information on working with
neutrals who know how to make even
short-sighted adversaries see past their
differences, call 1-800-311-3799 or visit
us at www.adr.org.

@ American Arbitration Association

Dispute Resolution Services Worldwide
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s the chief prosecutor of the
homicide and capital crimes
division of the Dade County
State Attorney’s Office, it was my job

GERALD KOGAN is Of Counsel,
Wetherington Klein & Hubbart, Miami.
He was a member of the Florida
Supreme Court from 1987-1998 and
Chief Justice from1996-1998.

to prosecute people who were
charged with capital crimes. I asked

Experience shows that
executing the innocent
is inevitable. We need to
realize that capital
punishment involves
making godlike decisions
without godlike skills.

juries to sentence certain defendants
to death. In many cases I instructed
the prosecutors who worked under
me that it was their duty to ask that
the jury return the death penalty. Of-
ten the jury did just that.

After leaving the State Attorney’s
Office I went into private practice,
doing criminal defense work where I
represented people charged with
capital offenses. And there the role
reversed. I asked juries not to send my
clients to their deaths. I actually had
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to appear before juries where defen-
dants aged 15 and 16 were facing the
death penalty.

Those were the days before bifur-
cation: there was a single trial to de-
termine whether or not somebody
was guilty of a capital offense and
whether or not they were to receive
the death penalty. This changed in
the aftermath of Furman v. Georgia in
1972, when the Supreme Court
found most American death penalty
statutes to be unconstitutional. To-
day there are two phases to the trial—
the guilt phase followed by the pun-
ishment phase where the jury
independently determines whether
or not the death penalty ought to ap-
ply.! Before the change, if the jurors
found someone guilty of a capital of-
fense and if they failed to recom-
mend mercy, the trial judge had no
alternative but to sentence that per-
son to death. On the other hand, if
jurors recommended the defendant
to the mercy of the court, the trial
judge had no alternative but to im-
pose a sentence of life imprisonment.

Upon leaving private practice, I be-
came a circuit court judge in Dade
County, doing most of my work in the
criminal courts division. As adminis-
trative judge of the criminal division,
I handled numerous capital eases.
Then, between 1987 and 1998, I sat
on the Supreme Court of Florida, lis-
tening to the appeal on every case
where a person was sentenced to
death. I estimate that, in the last 40
years, I have participated either as a
prosecutor, a defense attorney, a trial
judge, or as an appellate judge on the
supreme court in the disposition of
more than 1,200 capital cases. Few
people anywhere in the United States
have that amount or variety of experi-
ence. The following observations are
based upon what I have learned in
the last 40 years.

Execution days

I would like to present my first-hand
experience of what happens on a day
when a person is put to death under
the law of the State of Florida. Too
often we think of the death penalty in
almost fictional terms, forgetting that
the condemned and his or her family

112 Judicature Volume 86, Number 2

are very real people and the death
penalty, once imposed, is not retract-
able. I participated in the execution
process six times during my two years
as chief justice, along with 22 other
occasions when people were ex-
ecuted while I served as a member of
the court. On some of these cases, I
signed off on the execution, believ-
ing that all of the requirements of the
laws of this state had been met. In
other cases I believed the execution
was not constitutionally justified.

The chief justice plays a central
role on execution days. I would arrive
at the Supreme Court Building about
6:30 a.m., 30 minutes before the ex-
ecution. I would go to the clerk’s of-
fice and check whether any last
minute petitions had been filed for a
stay of execution. Generally, by that
stage, there were none. About 6:45
a.m. the governor’s office would call
and the governor’s counsel would ask
for the green light. Whether I had
been on the majority of this particu-
lar case upholding the execution, or
whether I had dissented, the majority
of the court rules and, as chief jus-
tice, I had to convey the majority
opinion to the chief counsel for the
governor.

The governor’s counsel then con-
tacts the warden at the Florida State
Prison, where the execution is to take
place, and says that the execution
may proceed. I am then told that the
warden is having the hood put over
the face and the head of the accused.
They then tell me, “Mr. Chief Justice,
the electricity has been turned on.”
From that moment on, what goes
through my mind is difficult to de-
scribe. But I think I can sum it up by
saying, “I just hope to God that this
person is in truth and in fact guilty of
the crime for which he has been con-
victed and I hope that this person
meets all the criteria that the state
has set out in its law for the purpose
of execution.” I pray that the deci-
sion makers in the case have made
the right decisions, not only about
the person’s factual involvement in
the crime, but also about his pre-
meditation and intent and all the
other elements that make a homicide
a capital case.
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That is a very troubling moment,
because the next voice I hear is, “Mr.
Chief Justice, the electricity has been
turned off and the doctor is examin-
ing the prisoner.” A few moments go
by—it sometimes seems like an eter-
nity—and the governor’s counsel
tells me that the doctor has pro-
nounced the prisoner dead. This is a
very sobering moment for somebody
who, 45 years before, never dreamed
that he would be in that particular
position, sitting as the only person
between the state and the con-
demned prisoner on the question of
whether or not that prisoner lives or
dies. It is an awful responsibility. And
I say to myself, “God, help us all if we
have made a mistake.”

Execution of the innocent

Having seen the dynamics of our
criminal justice system over the years,
there is absolutely no question in my
mind that we have executed people
who either did not fit the criteria for
execution specified by the legislature
of the State of Florida or who, in fact,
were factually not guilty of the crime
for which they were executed.

I have seen some of the dynamics
of the criminal justice system that can
lead to such errors. One example is
how the state makes deals with some
culpable defendants facing capital
charges, offering them light or life
sentences in exchange for their testi-
mony against the other participant
(or in some cases giving them com-

1. In Florida, juries are not asked to make for-
mal findings of aggravating and mitigating cir-
cumstances; they simply recommend a life or
death sentence to the trial judge after hearing
evidence of aggravating and mitigating circum-
stances. The trial judge is free to reject the jury
recommendation. Whether this procedure will
survive the Supreme Court’s recent call for more
jury involvement in determination of death sen-
tences remains to be seen. Ring v. Arizona, 70
U.S.L.W. 4666 (June 24, 2002).

2. And Florida has made numerous errors in
death penalty cases in the recent past. Florida leads
the country with 22 inmates released from its death
row since 1972 because of doubts about their guilt.
For a current list of prisoners released from
America’s death rows since 1972 because of doubts
about guilt, see http://www.deathpenaltyinfo.org/
innoc.html In second place among states is Illinois,
with 13 inmates released because of innocence.
These cases were sufficient for Governor George
Ryan, in January 2000, to declare a moratorium on
executions in Illinois. However, the problem of er-
roneous convictions has attracted only denial from
Florida politicians.
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plete immunity from prosecution in
order to secure their testimony). I
have seen cases that use jailhouse in-
formants whose veracity is question-
able. I have seen cases based on con-
fessions that are highly suspect.
These things can lead to an uneven
application of the death penalty
where, in too many instances, those
who are the most culpable escape
death and those that are the least cul-
pable are executed. Whether we care
to admit it or not, we are human be-
ings, capable of error,

case; we cannot dig up a coffin, open
up the lid, and apologize for the er-
ror. The finality of the death penalty,
more than any other, causes most
judges to be unusually careful.
Because of my belief that innocent
prisoners have been executed,* I
have been criticized by members of
the Florida Legislature who are con-
vinced that my assertion is incorrect.
I am glad that they are possessed of
such great wisdom. Only they who
have never tried a capital case, who

Innocence and abolition

One reason that many political lead-
ers are not troubled by the possibility
of erroneous convictions is that a
concern about erroneous convictions
would threaten the death penalty.
Conversely, if we are to make
progress reforming our criminal jus-
tice system in ways that might de-
crease miscarriages of justice, capital
punishment will have to be abol-
ished. The abolition of the death
penalty is not going to come about by

trying to convince

administering an imper-

fect system.

Yet, there is often
some lingering doubt as
to whether or not these
particular people are
factually innocent of a
particular crime.? It is
one thing to convict
somebody of a crime
they did not commit,

We are human beings,
administering an
imperfect system

people that the death
penalty is wrong, or
that it is not one of the
things that a civilized
society should do to any
of its citizens, or that it
is wrong to kill some-
body to teach that kill-
ing is wrong, or that it is
cruel and unusual pun-

ishment. Whether we

put them in prison, and
lock the jail cell. If a mis-
take is discovered, at least the pris-
oner can be released, and perhaps
given a monetary compensation. But
it does not work that way in a capital

3. Historically, the judicial branch was much
more likely than it is today to intervene when a
person on death row presented evidence of inno-
cence. Vandiver, The Quality of Mercy: Race and
Clemency in Florida Death Penalty Cases, 1924-1966,
27 U. Ricumonp L. Rev. 315 (1993). However,
death sentences in Florida have been commuted
only six times since 1972, and the last was nearly
two decades ago. See Radelet and Zsembik, Execu-
tive Clemency in PostFurman Capital Cases, 27 U.
Ricumonp L. Rev. 289 (1993).

4. See, e.g., Clark and Long, Ex-Judge Steps Up At
tack On State’s Death Penalty, Miami Herald, Oct.
24, 1999.

5. von Drehle, Capital Punishment in Paralysis,
Miami Herald, Jul. 10, 1988, at 1. Virtually all
other studies that have examined the cost of the
death penalty have reached a similar conclusion.
Updated information on these studies can be
found at < http://www.deathpenaltyinfo.org
costs2.html>

6. A May 2002 Gallup Poll found that 72 per-
cent of Americans supported the death penalty
in at least some cases. However, this may be be-
cause they believe that absent the death penalty,
murderers will be released from prison after serv-
ing only a light sentence. Given the alternative of
life without parole—an alternative available in
Florida and in virtually all other death penalty
states—only 52 percent supported the death pen-
alty, with 43 percent favoring life imprisonment.
In addition, 40 percent of the respondents be-
lieved that the death penalty was being applied
unfairly. See <http://www.pollingreport.com
crime htm>

7.  <http://www.deathpenaltyinfo.org
Innocentlist.htm!>

have never presided over one, who
have never sat on the appellate level,
who really and truly do not under-
stand the dynamics of the criminal
justice system are able to make such a
statement.,

In part because of a concern about
the execution of the innocent, we
also find that the death penalty uses
up a disproportionate amount of re-
sources. In 1988, the Miami Herald es-
timated that it costs taxpayers $3.2
million to execute someone; a life
sentence without parole would only
cost the state $600,000.° While death
penalty cases are only about three
percent of those reviewed by the Su-
preme Court of Florida, death cases
take almost 50 percent of the time of
the justices. Consequentially, the
other 97 percent of cases are pushed
back in the queue.

In large part because we now know
how easily we can make mistakes, I
believe the death penalty is no longer
a viable punishment. And since we
are human beings operating in an
imperfect system, we are bound to
make mistakes. For that reason, and
that reason alone, capital punish-
ment should be abolished.
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like it or not, the polls

show us that a majority
of the people of this country believe
that we should keep the death pen-
alty.® Anyone who opposes the death
penalty is put in that category of so-
called “bleeding heart liberals.”

The death penalty will only be
abolished by legislative action. Aboli-
tion will not come from the Supreme
Court of the United States. Neither
will abolition come out of any state
supreme court, at least as long as jus-
tices believe that the overwhelming
majority of the citizens favor the
death penalty. Public support for the
death penalty will decline when the
public learns several lessons.

First, the public needs to recognize
the inevitability of executing the in-
nocent. Since DNA technology has
become widely available in the last
dozen years, more than 100 innocent
prisoners have been vindicated, in-
cluding 12 who had been under a
sentence of death.” The DNA evi-
dence showed that they were factu-
ally innocent of the crime for which
they had been convicted and sen-
tenced to death. That is a frightening
statistic, not only because of the
dozen people who were wrongly con-
victed and sentenced to die, but also
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because it forces us to wonder how
many persons were executed prior to
the arrival of DNA technology who
would have been released had we had
that tool working for us. The propor-
tion of innocent people on death row
would probably have been about the
same as it is today. And how about
those people who are still sitting on
death row today, who may be factually
innocent but cannot prove their case
because there is no DNA evidence
that can be used to exonerate them?
In most cases we are

death are either borderline mentally
retarded or mentally ill, or are com-
mitting crimes of passion that should
have been charged as second-degree
murder, or they are people who were
under the influence of drugs or alco-
hol. These persons never would have
been deterred and never, ever
thought about receiving the death
penalty as a result of their actions.
Given the absence of any deterrent
effect, we are left with one justifica-
tion for the death penalty: it is a tool

senator who said, “I do not care if we
fry ‘em or inject ‘em, as long as we kill
‘em.” As long as we have public offi-
cials with that attitude, getting them to
institute reforms (such as those sug-
gested by the Commission on Capital
Punishment in Illinois® and those in
the Constitution Project’s Death Pen-
alty Report, sponsored by the
Georgetown University Law Center)
that might reduce the chances of erro-

neous convictions will be impossible.
So, we need to explain to the citi-
zenry what this is all

not going to have the

kind of DNA evidence
that would allow de-
finitive determination
of guilt or innocence
for the prisoner to be
saved from what is one
of the biggest mistakes
that our society can
make.

Second, the public
and our political lead-
ers need to recognize
the tremendous fiscal
costs of the death

Securing “justice” for the

small number of people on
death row leaves fewer judicial
resources to deal with those
erroneously convicted (but not

sentenced to death).

about, how the death pen-
alty interferes with other
aspects of the criminal jus-
tice system, and that the
death penalty is not an
open and shut matter of
“Let’s do away with some-
body because they did
away with somebody else.”
We cannot say, “Well, that
particular defendant who
committed a murder in a
cruel manner deserves
the same type of fate as
their particular victim.”

penalty, and how the

We need to sit down, ratio-

use of these funds on

capital prosecutions makes fewer dol-
lars available to help families of ho-
micide victims or to fund construc-
tive ways to help reduce the
prevalence of violent criminality. We
need to ask ourselves whether it is
necessary for our highest appellate
court to spend 50 percent of its time
dealing with only 3 percent of the
cases that come before it. Securing
“justice” for the small number of
people on death row leaves fewer ju-
dicial resources to deal with those er-
roneously convicted (but not sen-
tenced to death).

There are two main reasons people
support the death penalty: deter-
rence and revenge. Deterrence
theory suggests that by executing
people, we are somehow going to cut
the homicide rate. The problem with
this reasoning is that all of those who
could be deterred will already be de-
terred by the threat of long imprison-
ment. The death penalty does not
deter. Most people convicted of first-
degree murder and sentenced to
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of society’s revenge. There are cer-
tain cases where the death penalty
might be justified, such as in the
cases of an Adolf Hitler or Osama bin
Laden. Even some of the staunchest
opponents of the death penalty say
that, yes, there can be those cases
where the conduct of certain indi-
viduals is so egregious that society
does have the right to terminate their
existence. But that is not what we are
talking about here. We are generally
talking about persons who have com-
mitted one homicide in their life-
time, not people who have killed
thousands or millions of people as an
act of genocide.

As long as politicians perceive,
rightly or wrongly, that the overwhelm-
ing majority of the public is in favor of
the death penalty, then they will not do
anything to see it is applied more fairly
or to take steps that might reduce the
chances of an erroneous execution.
We will not pay attention to the prob-
lem of miscarriages of justice as long as
we have people like a Florida state

September-October 2002

nalize the conversation,
and tell our friends in a calm and ra-
tional matter that 1) this particular
punishment requires far more of our
resources than this country should
be willing to invest and 2) because of
the fact that you can make a mistake,
if for no other reason, the death pen-
alty should not be a viable penalty. By
doing that and recognizing our hu-
man limitations, the death penalty
will be abolished.

Certainly we cannot give up hope
that people will recognize the inevita-
bility of executing the innocent. We
need to work for the future and see
what the future brings, even if it may
be in the distant future. Anything
that is worthwhile deserves to be nur-
tured and to be carried along until it
comes into fruition. We need to real-
ize that capital punishment involves
making godlike decisions without
godlike skills. i

8. See Sullivan, Preventing wrongful convictions,
86 JupICcATURE 106 (2002).
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Causes and consequences of wrongful
convictions: an essay-review

by Hugo Adam Bedau

hile erroneous convictions
are found throughout the
criminal justice system, the
consequences of these errors are es-
pecially serious in capital cases. The
history of capital punishment—in
this country and elsewhere, in the
distant past as well as today—is a his-
tory of erroneous convictions and ex-
ecutions. The range and variety of ir-
reversible errors in the death penalty
system is sobering:
® The defendant was convicted of a
murder, rape, or other capital crime
that never occurred.
® A capital crime was committed,
but the wrong person was tried, con-
victed, sentenced, and executed.
® The defendant did kill the victim

HUGO ADAM BEDAU is Professor
Emeritus, Department of Philosophy,
Tufts University. (habedau@aol.com)

but was insane, mentally retarded, or
otherwise not fully responsible.

® The defendant did kill the victim
but the Kkilling was in self-defense.

¢ The defendant did kill the victim
but the killing was accidental.

¢ The defendant did kill the victim
but because of incompetent trial
counsel or other error he was
wrongly convicted of first-degree
(capital) murder instead of another
type of criminal homicide.

¢ It is not known whether the de-
fendant was guilty because his guilt
and punishment were settled by a
lynch mob, not by trial in court.

Every jurisdiction in the United
States that has used capital punish-
ment has imposed it on one or more
defendants in one or more of these
erroneous ways. What is truly amaz-
ing is the extent to which advocates
of America’s current death penalty
system have disregarded or otherwise
downplayed the significance of these
irrevocable errors—as though they
were relics of a distant past. Recent
events suggest that this tolerance and
complacency is wearing thin, how-
ever, as legislatures, governors, trial
and appellate judges—state and fed-
eral—are reeling from the impact of
a wide variety of research and schol-
arly studies identifying wrongful con-
victions in capital cases.

Without a doubt the most remark-
able response to this research so far is
also the most recent: the decision this
past July by Manhattan federal dis-
trict court judge Jed S. Rakoff in
United States v. Alan Quinones. Judge
Rakoff ruled that the 1994 federal
death penalty statute is unconstitu-
tional because enforcing it poses “an
undue risk of executing innocent
people.” On July 2, 2002, the New York
Times quoted Harvard’s constitu-
tional-law scholar Laurence H. Tribe
as saying: “I’ve been thinking about
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this issue in a serious way for at least
20 years, and this is the first fresh,
new and convincing argument that
I've seen.” In that same issue, the
Times editorial page observed that
while the decision might be reversed
on appeal, “it offers a cogent, power-
ful argument that all members of
Congress—indeed, all Americans—
should contemplate.”

Scope of the problem

The issue of wrongful convictions,
sentences, and executions in the
United States has its terminus ad
quem for the present in the release
in April 2002 of Arizona death row
prisoner Ray Milton Krone, the 100™
capital defendant to be released on
grounds of innocence in the past 30
years, that is, since the death penalty
was re-introduced in the mid-1970s.
The terminus a quo for research on
this grim subject was the study “Mis-
carriages of Justice in Potentially
Capital Cases” by Michael L. Radelet
and me, published in the Stanford
Law Review in November 1987. That
article was the first extensive and
documented report on the subject—
expanded (with co-author Constance
E. Putnam) in our book In Spite of In-
nocence (1992)—covering the entire
nation for most of the 20th century.

We co-authors were most im-
pressed with several findings that no
prior research had uncovered:
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¢ All but six of America’s death
penalty jurisdictions had at least one
case of wrongful conviction in a capi-
tal case.

* The most frequent cause of error
was perjury by prosecution witnesses.

¢ The discovery of error and its rec-
tification was usually not achieved by
official participants in the system of
criminal justice but by others, in spite
of the system.

¢ In some two dozen cases, re-
prieve or other form of clemency
leading to eventual vindication came
just days or even hours before the
scheduled execution.

¢ In all but three dozen of the 350
cases reported in the initial research,
the innocence of the convicted de-
fendant was recognized by pardon,
indemnity, acquittal on retrial, or
some other official action.

Critics typically have ignored these
findings and refused to acknowledge
the scope of the problem revealed by
this research. Instead, they have con-
centrated on disputing the finding
that among the wrongful convictions
were two dozen innocent men who
had been executed. The critics were
quick to respond with various objec-
tions, including these three: First, all
but one of the innocent-executed
cases were pre-Furman and thus
could be dismissed as ancient history,
with no relevance to post-Furman
statutory safeguards. Second, re-ex-
amination of several of the cases
tended to confirm rather than dis-
confirm the trial court’s verdict of
guilty. Third, no government official
in the years under study had ever
gone on record admitting that he
had been (an innocent) party to, or
even knew of, a wrongful conviction
that ended in the execution of an in-
nocent defendant.

Perhaps the critics will reconsider
their confidence that no innocent
persons have been executed when
they examine the findings in the re-
cent re-investigation by James Acker
and his associates of the eight New
York cases in our list (one-third of the
two dozen at issue). Acker et al. en-
dorse our judgment that all eight
were innocent. (See Acker, et al., “No
Appeal From the Grave: Innocence,
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Capital Punishment, and the Lessons
of History,” in Westervelt and
Humphrey, Wrongly Convicted: Perspec-
tives on Failed Justice 154-173 (2001)).

New research

Since the work of Radelet, Bedau,
and Putnam in 1992, important addi-
tional research has been undertaken
by several different sets of authors, all
of whom have published their results
within the past three years. Heading
the list by a wide margin is the well
named study, A Broken System: Error
Rates in Capital Cases, 1973-1995, by
James S. Liebman, professor of law at
Columbia University, and his associ-
ates. Part I of the Liebman report ap-
peared in the summer of 2000; Part II
became available in February 2002.
Because Professor Liebman discusses
his research in an article elsewhere in
this issue, I need no more than men-
tion it here. The same consideration
applies to the second study, the re-
port and recommendations (of April
2002) to Illinois Governor George
Ryan by the special commission he
created in March 2000; the co-chair
of that Commission, Thomas P.
Suilivan, discusses the report else-
where in this issue.

At about the time the Illinois Com-
mission tendered its report, Harvard
Law School was host to a conference
on "Wrongful Convictions: A Call to
Action.” The full-day conference was
co-sponsored by the Boston law firm
of Testa, Hurwitz, and Thibault, and
by the New England Innocence
Project (an affiliate of the Innocence
Project created at Cardozo Law
School by Barry Scheck and Peter
Neufeld). Although not presenting
new research as such and not con-
fined to wrongful convictions in capi-
tal cases, the conference proceedings
(available on tape from the Criminal
Justice Institute, Harvard Law School)
amplified printed materials distrib-
uted to the participants in a volume
of nearly 800 pages, reprinting 56 ar-
ticles, documents, memoranda, and
reports—a virtual omnium gatherum
on all aspects of the topic.

Among the many books on the
death penalty published in recent
years (I discussed nine of them in my
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essay-review in Boston Review for
April/May 2002), only two have
much to offer by way of original re-
search that bears on the problem be-
fore us, and neither is confined to
death penalty cases. One is Wrongly
Convicted: Perspectives on Failed Justice,
edited by Saundra D. Westervelt and
John A. Humphrey (2001). The 14
chapters, each by a different author
or authors, are grouped into four
parts: the causes of wrongful convic-
tions, the social characteristics of
wrongfully convicted prisoners, illus-
trative case studies, and prospects for
the future. The other book is Actual
Innocence: Five Days to Execution, and
Other Dispatches from the Wrongly Con-
victed (2000, revised 2001), by attor-
neys Barry Scheck and Peter Neufeld
and journalist Jim Dwyer. Actual Inno-
cence is largely devoted to narratives
of cases where DNA testing came to
the rescue, including what the au-
thors seem to believe was the first
such case a decade ago (1992) in
New York.

These books are particularly inter-
esting due to their broadened scope.
Since capital cases represent a small
percentage of all criminal convic-
tions, a reasonable inference can be
drawn that large numbers of wrong-
ful convictions occur in non-capital
cases. Cases involving biological evi-
dence, whether capital or not, are
also a small percentage of all criminal
cases, so the DNA exonerations ex-
amined in Actual Innocence, for ex-
ample, may indicate a similar conclu-
sion. That is, wrongful convictions
likely occur in cases without evidence
that can be tested as reliably as can
biological evidence with DNA tech-
nology.

Use of DNA

No doubt the salient factor in the
public’s interest in the problem of
convicting the innocent is the discov-
ery that DNA could be put to forensic
uses and provide virtually unassail-
able evidence for or against the guilt
of an accused—at least in those cases
(as in rape or felony-murder-rape)
where traces of DNA are available
and relevant. Evidence of this sort
was not available in 1987, but it was
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by 1994; the case of Kirk Bloodsworth
(wrongly convicted of rape-murder
in 1983 and released from
Maryland’s death row a decade later)
pioneered the use of DNA results to
free a prisoner on death row.

Forensic evidence from DNA test-
ing has also had a powerful impact
on courts and legislatures, and it is
perhaps the dominant reform in the
entire system of criminal justice cur-
rently sought by those who appreci-
ate the impact such testing can have
on the question of

involving the four Illinois defendants
mentioned above fall into this pat-
tern. Jimerson was a victim of per-
jured testimony suborned by the
prosecution. Williams’s alibi testi-
mony proved unpersuasive to the
jury, and his attorney was incompe-
tent by any reasonable standard.
Cruz and his co-defendant were
above all victims of perjury by pros-
ecution witnesses, as well as of exces-
sive prosecutorial zeal, erroneous ex-
pert testimony, and misleading

Zimring, and especially Anthony
Amsterdam) are well known through
their lectures and writings—other
lawyers and the law-review reading
public have been thoroughly edu-
cated in the woefully unsatisfactory
practices by the defense, the prosecu-
tion, and the judiciary in their han-
dling of capital cases at trial and on
appeal. This mismanagement, plus
the overwhelming evidence that the
part of the nation where a death pen-
alty culture is most entrenched is in

the southern states of the

the guilt of the ac-

cused. As Scheck and
Neufeld observed in
their article in the

Westerveld and
Humphrey book,
“Nothing compa-

rable has ever hap-
pened in the history
of American juris-
prudence; indeed,

All but six of America’s death
penalty jurisdictions had at
least one case of wrongful

conviction in a capital case.

Old Confederacy, has
sparked interest in the con-
nection between yesterday’s
unlawful lynchings and
today’s lawful executions.
So far, however, to the best
of my knowledge, the only
serious attempt to connect
lynching and the death
penalty was in passing ref-

nothing like it has
happened to any ju-
dicial system anywhere.”

A cottage industry

Recounting stories by or about inno-
cent men released from death row
verges on becoming a cottage indus-
try. Two among the many recent ad-
ditions, not surprisingly, are accounts
of Illinois cases. Thomas Frisbie and
Randy Garrett, in Victims of Justice
(1998), tell the story of Alejandro
Hernandez and Rolando Cruz, who
spent 11 years on death row. David
Protess and Rob Warden, in A Promise
of Justice (1998), tell the story of Den-
nis Williams (12 years in prison) and
Verneal Jimerson (18 years on death
row). These cases are discussed fur-
ther by Lawrence Marshall in his ar-
ticle in this issue.

In 1987, Bedau and Radelet re-
ported that the most frequent causes
of wrongful convictions in capital
cases, in descending order of fre-
quency, were: perjury by prosecution
witnesses; mistaken eyewitness identi-
fication; coerced or otherwise false
confession; inadequate consider-
ation of alibi evidence; and suppres-
sion by the police or prosecution of
exculpatory evidence. The two cases

physical evidence. In short, the
causes of error in these cases were
the usual ones.

Also in 1987, Bedau and Radelet
reported what their data showed to
be the most frequent scenarios of vin-
dication, again in descending order
of frequency: The defense attorney
persists in post-trial efforts to estab-
lish his client’s innocence; the real
culprit confesses; a new witness
comes forward; a journalist or other
writer exposes the error; a private
citizen discovers the error. Cruz and
his co-defendant were rescued by the
confession of the real murderer, the
dogged efforts of a cadre of defense
lawyers, and DNA evidence. Verneal
Jimerson and his co-defendants were
rescued by the detective work of
Protess’s journalism class at North-
western University—a perfect illus-
tration of the principle that vindica-
tion comes not because of but in
spite of the system.

“Legal lynching”

Thanks to the work of capital defense
lawyers—several of whom (Stephen
Bright, David Bruck, Bryan
Stevenson, Ronald Tabak, Frank

September-October 2002

erences by James W.
Marquart, Sheldon Ekland-
Olson, and Jonathan R.
Sorenson, in their monograph, The
Rope, the Chair, and the Needle: Capital
Punishment in Texas, 1923 — 1990
(1994). Nowhere is the connection
more provocatively brought to public
attention than in the title of the re-
cent book, Legal Lynching (2001), by
Jesse Jackson, his son, Jesse, Jr., and
journalist Bruce Shapiro.

Taken strictly, of course, “legal
lynching” is an oxymoron, and it is
tempting to dismiss the whole idea
out of hand as a distorting exaggera-
tion. But to do so would be a grave
mistake. First, the mentality that
once tolerated—indeed, demanded
—lynching a century ago can be seen
today in the mentality that toler-
ates—indeed, demands—continua-
tion of our badly flawed death pen-
alty system. Second, the states that
historically were the sites of the most
frequent lawless executions—lynch-
ings—are also the states with the
greatest frequency of lawful execu-
tions today. Third, the complete dis-
regard for due process of law and the
rule of law manifest in a lynching sur-
vives in the indifference and disre-
spect for law as the instrument of jus-
tice to be found in many (most?)
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capital cases. Fourth, just as the para-
digm lynchings in American history
were carried out by white mobs on
helpless black men as a populist
method of ruthless social control, so
the death penalty is to a troubling ex-
tent a socially approved practice of
white-on-black violence, especially
where the crimes involved are black-
on-white. Fifth, many of those who
opposed lynching in the South relied
on the argument that the death pen-
alty could do under color of law
what lynching did
lawlessly—and the

Reforms

This naturally leads us to inquire
about the proposed reforms aimed
at reducing the likelihood of con-
victing the innocent. The subject is
too large to address in this essay-re-
view, nor do any of the books and
articles under discussion have a mo-
nopoly on recommended reforms.
Furthermore, the various voices be-
ing heard are too many to summa-
rize and evaluate here. Frequently
if not unanimously recommended

penalty jurisprudence. Although one
of them—abolishing judicial over-
ride of the jury’s sentencing deci-
sion—has become law, thanks to the
Supreme Court’s ruling this past
June in Ring v. Arizona, some of their
other recommendations may have a
longer and rougher road to adop-
tion. These include: Requiring proof
of guilt “beyond any doubt” in a capi-
tal case; insulating sentencing and
appellate judges who deal with capi-
tal cases from “political pressure;”
and increasing compensa-
tion for capital defense

record of abandon-
ment in capital cases
of any but the thin-
nest pretence of due
process proved the
point. Sixth, in cases
where a posse was
formed to hunt down
an accused with the
intention of killing
him on the spot,
rather than merely
taking him into cus-
tody, it is virtually

frequently if not unanimously
recommended are two reforms:

Obtain DNA evidence

wherever possible, and exempt
the mentally retarded from
liability to a death sentence.

lawyers to provide incen-
tives for “well-qualified
lawyers” to do the work.
Mandatory Justice: Figh-
teen Reforms to the Death
Penalty, was released last
year by The Constitution
Project, part of George-
town University’s Public
Policy Institute. Among
its recommendations are
these four: Adopt a better
standard for incompe-
tence of defense counsel

impossible to tell
whether the Kkilling
should be judged murder by a mob
or a quasi-legal summary execution.
Finally, just as the defense of lynch-
ing a century ago was predicated on
states’ rights and vigorous resistance
to federal interference with local self-
government, the attack on federal ha-
beas corpus for state capital defen-
dants takes refuge today, to some
extent, in the same hostility to judicial
intervention from Washington D.C.
(This is obscured by the Supreme
Court’s own inconsistent attempts to
regulate the nation’s death penalty
system, which often puts judicial re-
straint, respect for federalism, and
deference to the legislatures ahead of
substantive justice under the Bill of
Rights.) One way to view the current
moratorium movement, insofar as it is
supported by those who seek to de-
fend the death penalty, is to see it as
the latest nationwide effort to erase
the many disturbing parallels between
the lynching practices of a century
ago and the death penalty practices of
our own day.
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are two reforms: Obtain DNA evi-
dence wherever possible, and ex-
empt the mentally retarded from li-
ability to a death sentence. This
latter recommendation in fact
became law under the Supreme
Court’s ruling this past June in
Atkins v. Virginia.

Liebman and his associates in A
Broken System confined their 10 re-
form recommendations to death

DNA PATERNITY TESTING

High quality reliable information
Confidential personal communication
Rapid turnaround times

Competitive pricing

For further information call ... 1-800-861-1054

than is provided by
Strickland v. Washington;
enact LWOP (life in prison
without possibility of parole) as the
alternative to the death sentence;
conduct proportionality review of all
capital convictions and sentences;
and treat the jury’s “lingering doubt”
over the defendant’s guilt as a miti-
gating circumstance in the sentenc-
ing phase.
Scheck, Neufeld, and Dwyer offer a
list of 40 proposed reforms. Seven of
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Brookings, South Dakota
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them would restrict the admissibility
of eyewitness testimony. Fourteen
others are devoted to controlling the
evidence tendered by jailhouse
snitches. Another 14 would constrain
forensic laboratories and the use of
their findings. Two of their proposed
reforms would be relatively easy to
implement: Use sequential rather
than simultaneous presentation of
suspects in police lineups, and video-
tape all interrogations.

Governor Ryan’s Commission on
Capital Punishment has produced by
far the greatest number of recom-
mendations—no fewer than 85.
Nineteen are addressed to police and
pretrial practices; the Commission
also joins with Scheck et al. in endors-
ing videotaping of interrogations and
in favoring a sequential lineup. Seven
of their recommendations address
the role of forensic evidence, and of
course they urge wider use of DNA
testing. Prosecutorial selection of
which homicide cases will be tried as
capital cases—one of the most trou-
bling and unregulated areas in capi-
tal punishment jurisprudence—is
the subject of three proposed re-
forms.

Ten of the recommendations are
aimed at overhauling pretrial pro-
ceedings, including use by the pros-
ecution of testimony by informants in
custody (“jailhouse snitches”). They
would not bar such testimony; in-
stead, the Commission would require
that the defense be fully informed of
the prosecution’s intention to use
such testimony, and that the “uncor-
roborated testimony” of such a wit-
ness “may not be the sole basis for
imposition of a death penalty.” The
Commission agrees with Liebman et
al. in favoring “adequate compensa-
tion” for trial counsel (although their
Recommendation 80 is unfortu-
nately unclear about comparable
compensation for defense counsel in
post-conviction litigation).

What are we to make of these 150
recommendations (some of which
overlap with each other)? Could we
imagine a conference devoted to
achieving a consensus on reform in
which, say, 15 or 20 of these proposals
received unanimous endorsement?

Could the Supreme Court be per-
suaded to adopt some if not all of
these reforms, just as it has adopted
two new rules in Ring and Atkins this
past spring? Or could state legisla-
tures take it upon themselves to in-
troduce some of these reforms, with-
out waiting for the Supreme Court to
act? We should have answers to these
questions within the next few years.

The struggle continues

The Illinois Commission has done its
work well and left us with a compre-
hensive set of model reforms. Taken
together with the reforms proposed
by Scheck and Liebman and their as-
sociates, lawyers, legislators, and the
general public have a set of proposals
that—if put into practice—would ap-
preciably improve the system in both
capital and non-capital cases. Morato-
rium study commissions in other
states could provide re-inforcement
on several proposed reforms as well.
Yet everything turns on the willingness
of legislatures to enact statutes that in-
corporate reforms. Friends of the
death penalty can hardly complain if
these reforms narrow the range of
death-eligible defendants and in-
crease the economic costs of the en-

tire system, any more than its critics
can complain if good-faith adoption
of these reforms breathes new life into
our current “broken” and deregu-
lated death penalty system.

If the past three decades of
struggle over the future of capital
punishment in this country have
taught us anything, it is this: The ap-
pellants in Gregg v. Georgia (1976)
were right, and the Supreme Court
was wrong. The reforms that
emerged in the wake of Furman
(1972) inspired by the Supreme
Court’s ruling have turned out, to a
disturbing extent, to be merely “cos-
metic.” Astute observers of the system
argued even then that it was impos-
sible to design reforms that would be
effective in bringing greater fairness
into the death penalty system and still
serve rational goals of deterrence, in-
capacitation, and retribution.
Whether the death penalty system in
this country that would be created if
these reforms are enacted will prove
to be otherwise cannot be foretold.
What can be predicted is that pres-
sure for complete abolition will not
vanish or even subside. The struggle
over the nation’s soul will continue
for some time to come. &%

“Johnson never could do anything right. He’s absconded
to South America with our accounts payable.”
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(SULLIVAN, continued from page 109)

fense as to the identity and back-
ground of the informant. The trial
judge should then hold a pretrial
hearing in which the prosecution has
the burden of proving by a prepon-
derance of the evidence that the testi-
mony is reliable. The trial judge will
thus act as gatekeeper, as he or she
does with respect to motions to sup-
press evidence and challenged expert
testimony.

* The recent development of DNA
testing has provided a means for
many wrongfully convicted defen-
dants to establish conclusively their
innocence. Accordingly, a compre-
hensive DNA database should be es-
tablished, and all defendants should
be permitted to apply for a court or-
der to obtain a search of the database
to identify others who may be guilty
of the crime.

* Forensic testing should be permit-
ted where it has the scientific poten-
tial to produce new, non-cumulative
evidence relevant to the defendant’s
assertion of innocence.

The trial and post-trial

® Most jurors are probably unaware
of the tendency of eyewitnesses to
err. When eyewitness testimony is in-
troduced by the prosecution, the trial
judge should consider admitting ex-
pert testimony with respect to the
problems associated with such evi-
dence, including the difficulty of
making cross-racial identifications.
This testimony has been held admis-
sible in a number of jurisdictions. It
serves to educate jurors about the
risks of mistaken eyewitness identifi-
cations which have infected the
criminal justice system for years.
When applicable, instructions should
be given to the jury about the special
caution to be used in assessing the testi-
mony of eyewitnesses, in-custody infor-
mants, and accomplices, and to state-
ments attributed to the defendant that
are not recorded.

¢ Yollowing conviction, the pros-
ecutor has a continuing obligation to
make timely disclosure of evidence
that tends to negate the defendant’s
guilt or mitigate the sentence. The
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Thomas Sullivan, co-chair of
the lllinois Commission

defendant should be permitted to
apply for judicial relief at any time
based upon a substantial showing of
actual innocence. It is difficult to un-
derstand how there can be a prin-
cipled objection to making this pro-
posal applicable to all cases, whether
the sentence is capital punishment or
a term in prison.

Training
* Police, trial judges, and trial lawyers
should receive training about investi-
gative and interrogation methods; in-
vestigating and reporting of exculpa-
tory evidence; the risks of false
confessions and of false testimony by
in-custody informants and accom-
plices; the dangers of tunnel vision;
the risks of wrongful convictions; and
forensic evidence. Although the
Commission did not address the is-
sue, I am of the view that our law
schools, prosecutors’ offices, and
post-admission training courses
(such as the National Institute For
Trial Advocacy, the American Col-
lege of Trial Lawyers, and the ABA
Litigation and Criminal sections)
should emphasize the special duties
of prosecutors to see that justice is
done in each case, to pursue exculpa-
tory evidence, to make judgments in-
dependent of police and agents, and
to protect persons who may be
wrongly accused. These concepts
need special attention and repetition
with fledgling lawyers as well as with
career prosecutors.

® Judges hearing criminal cases
should be supplied on a regular basis
with information about applicable
law and current developments, and
with adequate research support.

Heckeskok

In its comment to Recommendation
83, the Illinois Governor’s Commis-
sion stated:

...Itis of critical importance to our state,
and fundamental to our system of gov-
ernment, that we have a criminal justice
system upon which we can rely to pro-
duce a just and fair result. Revelations of
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wrongful convictions and miscarriages of
justice inevitably undermine the confi-
dence of the general public in the reli-
ability of the criminal justice system as a
whole.

There is every reason to act.
Courts recently have determined
that a great many innocent persons
have been sentenced to death. But
for every case resulting in a death
sentence, there are far many more
defendants sentenced to prison for
life or a term of years. Accordingly,
we must face the likelihood that
there are a vast number of persons
now in our prisons who are innocent
of the crimes for which they were
convicted. The protections against
conviction of the innocent adopted
for capital cases ought to be imple-
mented as well in all felony cases
throughout the country. g

6. “Eyewitness Evidence: A Guide For Law En-
forcement,” prepared by the Technical Working
Group for Eyewitness Evidence, sponsored by the
National Institute of Justice, U. S. Department of
Justice (October 1999); “New Jersey Attorney
General Guidelines for Preparing and Conduct-
ing Photo and Live Lineup Identification Proce-
dures” (April 18, 2001).
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The Innocence Protection Act

by Peter Loge

In the past several years question-
ing the death penalty has gone
from a “third rail” in politics (candi-
dates would touch the issue at their
peril) to politically tolerable, if not
popular. There hasn’t been a grand
shift in the moral fabric of the na-
tion, but rather a growing under-
standing of the flaws in our nation’s
capital punishment system. Support
for the death penalty remains high,
but support for addressing proce-
dural problems that result in re-trials
and innocent people being sent to
death row is higher.

The Innocence Protection Act
(IPA) was introduced in Congress to
take advantage of this shift as well as
to help promote it, and solve some
of the problems that have come to
the fore.

In early 2000 Senators Patrick
Leahy (D-VT), Gordon Smith (R-
OR) and Susan Collins (R-MF) intro-
duced the Innocence Protection Act.
A House version was introduced by
Representatives Bill Delahunt (D-
MA) and Ray LaHood (R-IL). Since
then, the legislation has picked up bi-
partisan cosponsors, newspaper en-
dorsements, and the endorsement of
public policy, civil rights, and faith
based organizations. Hearings on the
bill were held in both the House and
Senate.

The bill was re-introduced in 2001
when the new Congress convened,
and now is cosponsored by one third
of the U.S. Senate and well more
than half of the U.S. House. In July of
this year, the IPA was marked up in

the Senate Judiciary Committee, and
an amended version passed on a bi-
partisan vote of 12 — 7.

While the bill has a number of pro-
visions, two elements are at its core:
access to post-conviction DNA testing
and the improvement of defense
counsel in capital trials.!

Since its acceptance in courts,
post-conviction DNA testing has ex-
onerated more than 100 people,
more than a dozen of whom had
been on death row. One survey
found almost 90 percent of Ameri-
cans support providing access to
DNA testing to those on death row.?
State legislatures and courts are in-
creasingly providing access to such
testing. Unfortunately, there is no
guarantee of access to testing,
thresholds for access vary from juris-
diction to jurisdiction, and there is
often no requirement to preserve
evidence. The IPA addresses these
problems by providing access to
post-conviction DNA testing and re-
quiring that evidence be saved.
While the language in the bill has
changed over time, its core remains
the same.

The second provision, improving
defense counsel in capital cases, also
has strong public support.® U.S. Su-
preme Court Justice Sandra Day
O’Connor, a life-long death penalty
advocate, has expressed the need for
better defense lawyers in death pen-
alty cases.* And Columbia University
Law School Professor James
Liebman’s landmark study, A Broken
System: Error Rates in Capital Cases,
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found that quality of counsel was a
leading cause of error.®

As with the DNA testing provision,
the counsel provision has changed
since the IPA’s introduction. As in-
troduced, the IPA would have estab-
lished a commission to set national
standards that states would be en-
couraged to adopt through funding
“carrots and sticks.” In the version
that emerged from the Senate Judi-
ciary Committee, the Department of
Justice will make grants to states to
establish or improve effective capital
indigent defense systems. An effec-
tive system includes a functionally
independent entity to identify and
appoint defense lawyers in capital
cases, maintain a roster of qualified
lawyers, conduct training, and en-
sure reasonable compensation at a
rate comparable to the typical fed-
eral rate.

The bill also authorizes new grant
programs to train state and local
prosecutors, defense counsel, and
judges to handle capital cases better.
If a state does not apply for or qualify
for funds, DOJ will instead fund non-
profit capital defender organizations
in the state to strengthen systems for
providing indigent capital defense.

The House Judiciary Committee
has been unable to schedule a
markup of the legislation this fall.
The IPA will be reintroduced in the
108™ Congress in 2003. 1

PETER LOGE is director of the Campaign
for Criminal Justice Reform of The Justice
Project.

1. A complete copy of the legislation, as well as
lists of supporters, editorials, and history is avail-
able at www.CJReform.org/ipa.

2. Survey conducted for The Justice Project by
Peter Hart Associates available at http://
justice.policy.net/newsroom/justicepoll.pdf.

3. 1d.

4. AP, O’Connor Questions Death Penalty, New
York Times, July 4, 2001, at 9.

5. Liebman, Fagan, and West, A Broken System:
Error Rates in Capital Cases, 1973-1995, available at
www . justice.policy.net/proactive/newsroom
release.viml?id=18200.
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